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Court of Appeals of the District of Columbia. 


No. 4151. 

Egon Ebert, Appellant, 
vs. 

Thomas W. Miller et al. 


a Supreme Court of the District of Columbia 

In Equity. 

No. 40792 

Egon Ebert, Plaintiff, 

V. 

Thomas W. Miller, as Alien Property Custodian, and Frank 
White, as Treasurer of the United States; Heinrich George Ebert, 
and Emilie Ebert, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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1 Bill of Complaint. 

Filed December 20, 1922. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 40792. 

Egon Ebert, Plaintiff, 

V. 

Thomas W. Miller, as Alien Property Custodian, and Frank 
White, as Treasurer of United States; Heinrich George Ebert, 
and Emilie Ebert, Defendants. 

To the Honorable Judges of said Court. 

The plaintiff Egon Ebert exhibits this bill of complaint against 
Thomas W. Miller, as Alien Property Custodian and Frank White 
as Treasurer of the United States of America, Heinrich George Ebert 
and Emilie Ebert and thereupon complains and says, 

I. 

That he is now and has continuously been since 1911 a resident 
of United States of America, that he is now residing in the City of 
New York, in the State of New York. 

II. 

That the defendant, Thomas W. Miller, is the duly appointed, quali¬ 
fied and acting Alien Property Custodian under and pursuant to 
the provisions of what is known as the “Trading with the Enemy 
Act” approved October 6, 1917, and the amendments thereto. 

2 III. 

That the defendant Frank White is the Treasurer of the United 
States duly appointed, qualified and now acting as such. 

IV. 

That this suit arises under and by virtue of the laws of the United 
States, and this court has jurisdiction thereof under the said “Trad¬ 
ing with the Enemy Act” and the amendments thereto, and the 
proclamations and executive orders issued by the President in pur¬ 
suance thereof. 
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V. 

That the plaintiff is not and at no time has been an enemy or 
allied enemy within the meaning and purview of said Act, either by 
reason of residence, location, the proclamations of the President, or 
otherwise, and is therefore, entitled to name himself as the plaintiff 
in a suit under said Act. 


VI. 

That prior to the 25th day of June, 1914, Heinrich George Ebert 
and Emilie Ebert, father and mother of the plaintiff, were the joint 
owners of One thousand (1,000) shares of preferred capital stock 
of the R. and H. Simon Company, a corporation duly organized and 
existing under and by virtue of the laws of the State of New Jersey, 
represented and evidenced by the preferred stock certificate No. 2 
and of the Three thousand Four Hundred Ninety-nine (3,499) 
shares of the common capital stock of the said corporation, repre¬ 
sented and evidenced by the common stock certificate No. 29. 

3 VII. 

That the Alien Property Custodian acting under the authority of 
the ^‘Trading with the Enemy Act’’ demanded said stock in the 
hands of L. F. Dommerich & Company, a commercial banking 
house with its place of business in the City of New York, in the State 
of New York, and has received and now has in his possession, or 
custody, the said stock which he is holding pursuant to the provi¬ 
sions of said Act. 

VIII. 

That prior to the seizure of said stock to-wit on the 25th day of 
June, 1914, and long prior to the entry of the United States into the 
war with Germany, plaintiff’s father, Heinrich George Ebert, and 
his mother, Emilie Ebert, in consideration of the natural love and 
affection which they had for the plaintiff, for the purpose of making 
permanent provision for him and with a view of permanently es¬ 
tablishing him in business did transfer, set over and assign to the 
plaintiff the One Thousand (1,000) shares of the said preferred cap¬ 
ital stock and the said Three thousand Four Hundred Ninety-nine 
(3,499) shares of the said common capital stock, with the intention 
that the said shares of capital stock and the certificates evidencing 
and representing the same should thereafter be the sole and exclusive 
property of the plaintiff. 

IX. 

That the said Heinrich George Ebert and Emilie Ebert executed 
an instrument under date of June 3, 1922 wherein and whereby 
they have confirmed as of the 25th day of June. 1914, the 

4 gift made by them to the said plaintiff, on the 25th day of 
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June, 1914 of One Thousand (1,000) shares of the preferred 
capital stock and of Three Thousand Four Hundred Ninety-nine 
(3,499) shares of the common capital stock of the said R. & H. 
Simon Company, a corporation organized and existing under and 
by virtue of the laws of the State of New Jersey. A copy of said 
instrument is annexed hereto and made a part hereof, marked Ex¬ 
hibit 


X. 

That the said Thomas W. Miller, as Alien Property Custodian 
now has in his possession, or under his control, except in so far as 
the same has been turned over to the defendant Frank White, as 
Treasurer of the United States, all of said stock and dividends accru¬ 
ing thereon the property of the plaintiff. 

XI. 

That pursuant to Section 9 of said Act the plaintiff did on or about 
the 3rd day of June, 1919 file with the then acting and qualified 
Alien Property Custodian a notice of the claim he herein asserts 
under oath, and in such form and containing such particulars as 
was required. 

XII. 

That pursuant to said section of said Act referred to in the next 
preceding paragraph the plaintiff did on or about the 3rd day of 
June, 1919 make application as by said Act required for the return 
of said stock and the dividends thereon, which application was dis¬ 
allowed and order for the return thereof was refused; and the plain¬ 
tiff accordingly brings this suit and files his complaint, 

5 Wherefore he prays: 

1. That this honorable court may make and enter all such 
rules as to notices and otherwise, and all such orders and decrees and 
issue such process and order for the service thereof and may be 
necessary and proper in the premises to enforce the provisions of said 
Act and to give the relief afforded thereunder. 

2. That process may issue and be served upon the defendants and 
each of them, requiring them to appear and make answer hereto and 
that such service as to the defendants Heinrich George Ebert and 
Emilie Ebert be made by a publication as the Court may direct. 

3. That upon the hearing of the facts of this cause and the estab¬ 
lishment of plaintiff’s claim to the said stock the court may enter a 
decree and judgment directing and ordering the defendants, the 
Alien Property Custodian and the Treasurer of the United States to 
pay and deliver to the said plaintiff the said stock to-wit: One Thou¬ 
sand (1,000) shares of the preferred capital stock and Three Thou¬ 
sand Four Hundred and Nine^/^-nine (3,499) shares of the common 
capital stock of the R. & H. Simon Company and all the dividends 
accruing thereon. 
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4. That the court may grant such other and general relief as to 
the court may seem proper and meet. 

T. T. ANSBERRY, 

GEO. T. FARRELL, 
Attorneys for Plaintiff. 

6 United States of America, 

District of Columbia, ss: 

George T. Farrell, being duly sworn, says, that he is one of the 
attorneys for the plaintiff above named, duly authorized in the 
premises; that said plaintiff is now absent from the District of 
Columbia; that the facts set forth and allegations contained in the 
foregoing petition are true as he verily believes. 

GEO. T. FARRELL. 

Sworn to and subscribed to before me this 19th day of December, 
1922. 

[seal.] C. L. CARSON, 

Notary Public. 

ConfirTnation of Gift. 

This instrument, made and executed, as of the twenty-fifth day of 
June, A. D. 1914, by the undersigned, Henrich Georg Ebert and 
Emilie Ebert, his wife, in the city of Frankfort a/M Germany, on 
the 3rd day of June, A. D. 1922, witnesseth: 

Whereas, Prior to the twenty-fifth day of June, A. D. 1914 the 
undersigned were the owners of the one thousand (1,000) shares of 
the preferred capital stock of the R. & H. Simon Company, a cor¬ 
poration duly, organized and existing under and by virtue of the laws 
of the State of New Jersey, in the United States of America, 

7 represented and evidenced by the preferred stock certificate 
numbered 2, and of the three thousand and four hundred 

and ninety-nine (3,499) shares of the common capital stock of the 
said corporation, represented and evidenced by the common stock 
certificte numbered 29; and 

Whereas, on the twenty-fifth day of June, A. D. 1914, the under¬ 
signed did, transfer, set over and assign to their son, Egon Ebert, the 
said one thousand (1,000) shares of the said preferred capital stock 
and the said three thousand and four hundred and ninety-nine 
(3,499) shares of the said common capital stock, by executing in 
blank the forms of transfer and assignment appearing on the reverse 
sides of the said certificates and by depositing the said certificates 
thus endorsed and assigned in blank, with L. F. Dommerich & Com¬ 
pany, a Commercial Banking House, with its place of business at 
Number 254 Fourth Avenue, in the City of New York, in the County 
of New York, in the State of New York in the United States of 
America, with the intention that the said shares of capital stock, 
and the certificates evidencing and representing the same, should 
thereafter be the sole and exclusive property of their son, Egon 
Ebert: and 

Whereas, the said transfer and assignment of the said one thou- 
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sand (1,000) shares of the said preferred capital stock and of the 
said three thousand and four hundred and ninety-nine (3,499) 
shares of the said common capital stock constitute a gift made in 
consideration of the natural love and affection which the under¬ 
signed bore and had for their son, Egon Ebert: and 

Whereas, The right, title and interest of their son, Egon 
8 Ebert, in and to the said one thousand (1,000) shares of the 
said preferred capital stock and the said three thousand and 
four hundred and ninety-nine (3,499) shares of the said common 
stock has been questioned by the Alien Property Custodian of the 
United States of America, in whose possession the certificates, evidenc¬ 
ing and representing the said shares of the said capital stock, now 
are. 

Now, therefore, the undersigned do hereby, as of the twenty-fifth 
day of June, A. D. 1914, confirm the gift of the said one thousand 
(1,000) shares of the said preferred capital stock and of the said 
three thousand and four hundred and ninety-nine (3,499) shares 
of the said common capital stock to their son, Egon Ebert, and do 
hereby declare, as of the said twenty-fifth day of June, A. D. 1914, 
that their son, Egon Ebert, is the owner of all of the right, title and 
interest in and to the said one thousand (1,000) shares of the said 
preferred capital stock and in and to the said three thousand and 
four hundred and ninety-nine (3,499) shares of the said common 
capital stock. 

In witness whereof, the undersigned have, as of the twenty-fifth 
day of June, A. D. 1914, hereunto set their respective hands and 
afhxed their respective seals, in the City of Frankfort, Germany on 
this 3rd day of June A. D. 1922. 

HEINRICH GEORGE EBERT, [seal.] 
EMILIE EBERT, nee SIMON, [seal.] 


9 German Empire^ 

Province of Hesse Nassau, 

Consulate of The United States of America at Frankfort, a. M. 

I, the undersigned, a Consul of the United States of America, do 
hereby certify: that, on the 3rd day of June, A. D. 1922, in City of 
Frankfort a/M Germany, personally appeared before me, Henrich 
Georg Ebert and Emilie Ebert, his wife, personally known to me to 
be the same and identical persons whose names are subscribed to the 
above and foregoing Instrument, and, after the above and foregoing 
Instrument had, in my presence, been translated to them and its 
content, import and meaning had, in my presence, been fully ex¬ 
plained to them, did subscribe the said Instrument in my presence 
and did acknowledge to me that they had executed the said in¬ 
strument for the uses and purposes therein expressed. 
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In witness whereof, I have liereiinto set my hand and do affix the 
seal of my office, in City of Frankfort Germany on the 3rd day of 
June, A. D. 1922. 

F. F. FRUMMOND, 

Consul of the United States of AM. 

2919. 

Fee 2. 

Rev. Stamp 2. 

State of New York, 

County of New York, ss: 

This is to certify that the above is a true copy of the 
10 original and was compared by me this 14th day of June, 
1922. 

CHARLEY J. WALLACE, 

Notary Public, Bronx County. 


Bronx County Clerk’s No. 6. 

New York County Clerk’s No. 282. 

New York County Register’s No. 4238. 

My commission expires March, 1924. 

Answer of Thomas W. Miller and Frank White to Bill of Complaint. 

Filed January 19, 1923. 

4c ♦ 3(( 4c 

Now come the defendants, Thomas W. Miller as Alien Property 
Custodian and Frank White as Treasurer of the United States, 
separately and severally answering the bill of complaint, and as 
grounds for their separate and several answers say: 

L That they have no knowledge or information sufficient to 
form a belief with respect to the averments of paragraph numbered 

I of the bill of complaint, and therefore demana strict proof thereoif. 

2. That they admit the averments of paragraph numbered II of 
the bill of complaint. 

3. That they admit the averments of paragraph numbered III of 
the bill of complaint. 

4. That the averments of paragraph numbered IV are statements 
of law which these defendants are not required to answer. 

5. That they have no knowledge or information sufficient to form 
a belief with respect to the averments of paragraph numbered V 

of the bill of complaint, and therefore demand strict proof 

II thereof. 

6. That they have no knowledge or information sufficient 
to form a belief with respect to the averments of paragraph numbered 
VI of the bill of complaint, and therefore demand strict proof 
thereof. 

7. Answering the averments of paragraph numbered VII of the 
bill of complaint, these defendants say that the Alien Property 
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Custodian, acting under and pursuani to the terms and provisions 
of the Trading with the Enemy Act, the amendments thereto and the 
proclamations and executive orders issued thereunder, after in¬ 
vestigation, determined that Emilie Ebert and Heinrich Georg Ebert 
were enemies within the purview and meaning of the Trading with 
the Enemy Act, the amendments thereto, and the proclamations and 
executive orders issued thereunder, and that certain shares of the 
capital stock of the R. and H. Simon Company were owing and be¬ 
longing to, and held for, by, on account of and for the benefit of 
said enemies. Thereupon the Alien Property Custodian required 
that said shares of stock be transferred, conveyed, assigned, delivered, 
and/or paid to him. Thereafter the demands of the Alien Property 
Custodian were complied with and he received said stock and now 
holds the same. Certain income from the said stock has been de¬ 
posited w’ith the Treasurer of the United States pursuant to law and is 
now so held. Further answering said paragraph, these defendants 
say that should the plaintiff herein establish any right to recover in 
this suit, a full and accurate accounting will be rendered this Court 
by the defendants, to the end that a just and equitable decree may 
be entered herein. 

12 8. Answering the averments of paragraph numbered VIII 
of the bill of complaint, these defendants say that they have 

no knowledge or information sufficient to form a belief with respect 
thereto, and therefore demand strict proof thereof. 

9. Answering the averments of paragraph numbered IX of the 
bill of complaint, these defendants say that they have no knowledge 
or information sufficient to form a belief with respect thereto, and 
therefore demand strict proof thereof. 

10. Answering the averments of paragraph numbered X of the 
bill of complaint, these defendants refer to their answer to paragraph 
numbered VII of the bill of complaint and pray that the same be 
read as though set forth in full in answer to paragraph numbered X. 

11. These defendants admit the averments of paragraph num¬ 
bered XI of the bill of complaint. 

12. These defendants admit the averments of paragraph num¬ 
bered XII of the bill of complaint. 

Wherefore these defendants, having fully answered the bill of 
complaint, pray that they be dismissed with their costs in this 
behalf expended. 

THOMAS W. MILLER, 

Alien Property Custodian. 
FRANK WHITE, 

Treasurer of the United States. 

PEYTON GORDON, 

United States Attorney. 

13 District of Columbia : 

Thomas W. Miller, being first duly sworn, deposes and says that he 
is the Alien Property Custodian of the United States of America; 
that he has read the foregoing answer by him subscribed and knows 
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the contents thereof; that the matters and things stated therein as of 
his personal knowledge are true, and those as upon information and 
belief he believes to be true. 

THOMAS W. MILLER. 

Sworn to and subscribed before me this 18th day of January, 
A. D., 1923. 

[seal.] SOPHIE D. HILLMAN, 

Notary Public. 

District of Columbia: 

Frank White, being first duly sworn, deposes and says that he is 
the Treasurer of the United States of America; that he has read the 
foregoing answer by him subscribed and knows the contents thereof; 
that the matters and things therein stated as of his personal knowl¬ 
edge are true, and those as upon information and belief he believes 
to be true. 

FRANK WHITE. 

Sworn to and subscribed before me this 19th day of January, 
A. D., 1923. 

[seal.] ELLA F. VAN ZANDT, 

Notary Public. 

14 Answer of Heinrich George Ebert and Emilie Ebert to the 

Bill of Complaint. 

Filed May 14, 1923. 

♦ ♦♦♦♦♦♦ 

Now come the defendants, Heinrich George Ebert and Emilie 
Ebert, and submitting themselves to the jurisdiction of this court 
and waiving all notice, process and service thereof, separately and 
severally answer the bill of complaint and say: 

1. That as to paragraph I of said complaint that they and each 
of them admit the allegations thereof to be true. 

2. That as to paragraph- II, III, IV, and V thereof they are ad¬ 
vised that the allegations thereof are true and upon information and 
belief they admit the same to be true. 

3. That as to paragraph VI thereof they and each of them admit 
the allegations therein contained to be true according to their per¬ 
sonal knowledge. 

4. That as to paragraph VII thereof they are advised the aver¬ 
ments therein made are true, and upon information and belief they 
admit the same to be true. 

5. Answering paragraph VIII thereof they and each of them sep¬ 
arately and severally say that upon the occasion, and for the con¬ 
sideration and purpose (among other purposes) therein alleged, and 
shortly prior to their departure from the United States for Europe 
in June, 1914, they agreed verbally to and with the plaintiff to make 
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to him a gift of the absolute ownership of the stock therein mentioned 
and to deliver the same into the hands of L. F. Dommerich & Com¬ 
pany, of New York City, to be held for the plaintiff’s use, 

15 benefit, and account; that complying with said agreement 
they did then and there make said gift, and they, and each 

of them, signed and endorsed in blank, as is usual and customary in 
such cases, the certificate of transfer appearing on the reverse side 
of the certificates of said stock, and with the purpose and intent of 
mind to divest themselves of all right, title, and interest therein, and 
to invest the plaintiff therewith in absolute ownership; and iirir 
mediately prior to their said departure they and each of them ad¬ 
vised the plaintiff of the performance on their part of their agree¬ 
ment aforesaid. 

These defendants therefore say that neither of them have or claim 
any right or title in or to said stock, and have not had, nor do they 
now claim to have had, such right or title since the day and date 
referred to in said paragraph 8. 

6. Answering paragraph IX of the said complaint these defend¬ 
ants say that as a further assurance of the plaintiff’s title, and con¬ 
firmatory of their verbal agreement with the plaintiff, as set forth 
in the paragraph hereof next preceding, they did execute the in¬ 
strument of June 3, 1922, whereby they undertook to set forth the 
aforementioned verbal understanding had with the plaintiff for the 
purpose of enabling him to secure the possession of the stock which 
they had theretofore transferred to him. 

And in this connection they further say that upon being advised 
that the Alien Property Custodian questioned the plaintiff’s right to 
said property, they were moved to execute the instrument referred 
to only because they were advised that said property had been 

16 delivered to said Custodian as the property of these respond¬ 
ents, and because it appeared that plaintiff’s rights were about 

to be impaired, and what other and soever act they may have done in 
relation thereto was for a similar purpose and with like motives. 

Answering paragraphs X, XI, and XII, these defendants have not 
sufficient information on which to enable them to base a personal 
knowledge, but upon information they are advised and believe the 
averments therein made to be true. 

And now having fully answered each and every of the averments 
in the said complaint made, and disclaiming all ownership, or right 
of ownership, to the property involved herein, these defendants pray 
to be hence dismissed with their reasonable costs and charges. 

HEINRICH GEORG EBERT. 
EMILIE EBERT, geb. SIMON. 

J. EDWARD THOMAS, 

Atty. for H. G. Ebert & ETYiilie Ebert, Defts. 
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Confederation of Switzerland, 

City of Lucerne, ss: 

[seal.] American Consulate. 

Heinrich George Ebert and Emilie Ebert, being duly sworn, depose 
and say that they have read the foregoing answer by them subscribed, 
and know the contents thereof; that the matters and things stated 
therein as of their personal knowledge are true and those upon 

17 information and belief they believe to be true. 

JAMES J. MURPHY, Jr., 

Consul of the United States of America. 

American Consulate, Lucerne, Switzerland, Apr. 28, 1923. 

$2 fee stamp. 

Service #666. 

Fee $2.00 = Frs. 11.20. 

Amendment to Bill of Complaint. 

Filed November 7, 1923. 

Now comes the plaintiff in the above-entitled cause, leave having 
been granted by the Court, and amends his Bill of Complaint hereto¬ 
fore filed, so that paragraphs VIH, XI and XII read as follows: 

VIII. 

That prior to the seizure of said stock, to-wit, on the 25th day of 
June, 1914, and long prior to the entry of the United States into the 
war with Germany, plaintiff’s father, Heinrich George Ebert, and his 
mother, Emilie Ebert, in consideration of the natural love and 
affection which they had for the plaintiff, for the purpose of making 
permanent provision for him and with a view of permanently es¬ 
tablishing him in business did transfer, set over, and assign to the 
plaintiff the One Thousand (1,000) shares of the said preferred 
capital stock and the said Three Thousand Four Hundred 

18 Ninety-nine (3,499) shares of the said common capital stock, 
with the intention that the said shares of capital stock and 

the certificates evidencing and representing the same should there¬ 
after be the sole and exclusive property of the plaintiff. 

The plaintiff further alleges that at all times mentioned herein 
he was and is now the sole and absolute owner of said shares of stock. 


XI. 

That pursuant to Section 9 of said Act, the plaintiff did on or 
about the 9 day of January, 1922, file with the then acting and quali¬ 
fied Alien Property Custodian a notice of the claim he herein asserts 
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under oath, and in such form and containing such particulars as was 
required by such Custodian. 


XII. 

That pursuant to said section of said Act referred to in the next 
preceding paragraph, the plaintiff did on or about the 9 day of Janu¬ 
ary, 1922, make application as by said Act required for the return of 
said stock and the dividends thereon, which application was disal¬ 
lowed and order for the return thereof was refused; and the plaintiff 
accordingly brings this suit and files his complaint. 

T. T. ANSBERRY, 

Atty. for Plaintiff. 


19 United States of America, 

District of Columbia, ss: 

Egon Ebert, plaintiff in the above-entitled cause, being duly sworn, 
says that the facts set forth and allegations contained in the foregoing 
amended bill of complaint are true as he verily believes. 

EGON EBERT. 

Sworn to and subscribed before me this 7th day of November, 1923. 

[SEAL.] JOHN P. CAGE, 

Notary Public. 

(Endorsed.) 

I consent to the filing of this amendment, but admit none of the 
fact except the filing of a notice of claim by plaintiff and an appli¬ 
cation for executive allowance thereof. 

DEAN HILL STANLEY. 

I consent to the filing of this amendment and admit the facts 
therein contained to be true. 

J. EDWARD THOMAS, 

Atty. for Heinrich George Ebert and Emilie Ebert. 

20 Answer of Thomas W. Miller and Frank White to Amend¬ 

ment to Bill of Complaint. 

Filed November 7, 1923. 

♦ ♦♦♦♦♦ 

Now come the defendants Thomas W. Miller, as Alien Property 
Custodian, and Frank White, as Treasurer of the United States, an¬ 
swering the amendment to the bill of complaint and say: 

(1) That they deny each and every allegation contained in para¬ 
graph 8 of the bill of complaint as amended; 

(2) That they admit the allegations of paragraph XI of the bill 
of complaint as amended; 
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(3) That they admit the allegations of paragraph XII of the bill 
of complaint as amended. 

THOMAS W. MILLER, 

Alien Property Custodian, 
FRANK WHITE, 

Treasurer of the United States. 

PEYTON GORDON, 

By M. P. M., 

Attorney of the United States in 

and for the District of Columbia. 

District of Columbia, ss: 

Thomas W. Miller, being first duly sworn, upon oath deposes and 
says that he is Alien Property Custodian of the United States of 
America; that he has read the foregoing answer by him subscribed 
and knows the contents thereof; that the matters and things therein 
stated as of his personal knowledge are true, and those stated as upon 
information and belief he believes to be true. 

THOMAS W. MILLER. 

21 • Subscribed and sworn to before me this 7th day of Novem¬ 
ber, 1923. 

[SEAL.] SOPHIE D. HILLMAN, 

Notary Public, D. C. 

District of Columbia, ss: 

Frank White, being first duly sworn, upon oath deposes and says 
that he is Treasurer of the United States of America; that he has read 
the foregoing answer by him subscribed and knows the contents 
thereof; that the matters and things therein stated as of his personal 
knowledge are true, and these stated as upon information and belief 
he believes to be true. 

FRANK WHITE. 

Subscribed and sworn to before me this 7th day of November, 1923. 
[SEAL.] ELLA F. VAN ZANDT, 

Notary Public, D. C. 


Final Decree. 

Filed December 17, 1923. 

♦ ♦♦♦♦♦♦ 

This cause coming on to be heard at this term of this Court upon 
the bill of complaint, the answer of the defendants, Thomas W. 
Miller, as Alien Property Custodian, and Frank White, as Treasurer 
of the United States, and the answer of Heinrich George 
22 Ebert and Emilie Ebert, the amendment to the bill of com¬ 
plaint and the answer of the defendants, Thomas W. Miller, 
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as Alien Property Custodian, and Frank White, as Treasurer of the 
United States to the said amendment, and the Court having heard the 
testimony and the evidence adduced at the hearing and the argu¬ 
ments of counsel on behalf of the plaintiff and on behalf of the de¬ 
fendants, Thomas W. Miler, as Alien Property Custodian, and Frank 
White, as Treasurer of the United States, it is by the Court this 17th 
day of December, 1923, 

Adjudged, ordered and decreed that the bill of complaint be and 
the same hereby is dismissed. 

And it is further adjudged, ordered and decreed that the defend¬ 
ants, Thomas W. Miller, as Alien Property Custodian, and Frank 
White, as Treasurer of the United States recover their costs in this 
behalf expended, and that they have execution for the same as at law. 

WENDELL P. STAFFORD, 

Associate Justice, Supreme Court 

of the District of Columbia. 

From the foregoing decree the plaintiff, Egon Ebert, notes an ap¬ 
peal in open Court to the Court of Appeals of the District of Colum¬ 
bia, and the penalty for bond for costs is fixed at $100, or in lieu 
thereof a cash deposit of $50. 

WENDELL P. STAFFORD, 

Associate Justice, Supreme Court 

of the District of Columbia. 

23 Memorandum. 

December 22,1923.—Undertaking on appeal for $100.00 approved 
and filed. 

Extension of Time for Submission of Statement of Evidence. 

Filed January 21, 1924. 

♦ ♦♦♦♦♦♦ 

On application of plaintiff the time for the submission to the 
Court of the statement of evidence and the settlement of the same in 
the above entitled cause is hereby extended for the period of fifteen 
davs. 

WENDELL P. STAFFODR, 

0. K. Justice. 

D. H. STANLEY. 

Opinion of the Court. 

Filed February 18, 1924. 

♦ ♦ ♦ ♦ 5 |« ♦ 

I do not think there is any chance of disagreement about the law. 
I think it comes to a question of fact, whether on this evidence the 
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Court should find that as between the parties, at the .time in question, 
the title and ownership of this property was transferred from the 
psirents to this son. 

We have, upon that subject, in favor of the plaintiff, the deposi¬ 
tions of the parents, and the oral testimony here of the son, 

24 that the certificates were, in fact, transferred to him, and he 
was told that they were his, and he took them into his hands, 

and that they then and there became his in their contemplation and 
understanding, and always were from that time on. There are 
some pieces of written evidence, and it is the duty of the Court to 
examine those closely. It is easy for people to say that they under¬ 
stood there was to be a gift. It is easy for them to say, when no 
one else is present, a manual delivery, for a moment or two, was 
made by one party to another. It is said that there is no witness 
who contradicts that. There could be no witness to contradict it. 
Mr. Hansmann is dead. The plaintiff and his parents are the only 
other persons who are claimed to have been present. In the nature 
of things it is impossible that there could be any direct contradiction 
of that. The only w^ay by which that proposition could be met would 
be by the circumstances, by the examination of such writings as were 
made, to see whether they correspond with the proposition, or not. 

Now, the certificate itself shows plainly, and the testimony of Mr. 
Muller here today confirmed it, that the certificate was endorsed at 
Union Hill, New Jersey, not in the office of Mr. Hansmann, and 
that it was done on the 25th of .June, 1914. At the time it was en¬ 
tirely in blank as to the transferee. The plaintiff said distinctly 
and consistently that he was present with his parents in the office of 
Mr. Hansmann, and that the subject matter was discussed as to how 
the gift could be made, and how it should be made. Mr. Hans¬ 
mann informed them that the delivery with a proper intention would 
be sufficient. 

25 That there should be an endorsement by them and a de¬ 
livery. And that in pursuance of that advice to his father 

and mother, in his presence, and in his sight, they wrote their names 
upon the certificates, and then handed the certificates to him, telling 
him that they were his. This concerned a gift of some $100,000 
worth of stock, as I remember it; a very large and important gift; a 
great transaction. Would not one be likely to remember the cir¬ 
cumstances attending it? There was no qualification: there was no 
doubt suggested by the plaintiff as to how that was done. He 
stated it exactly as I have just stated it. It is not true. It did not 
occur in that way. We are not left in any doubt about that. We 
know that it did not occur in that way. If they were delivered 
there, the transfer had been made before, at another time and place. 
That thing did not happen as the witness testified. That is what 
we find when we come to test the account of this matter given by 
the plaintiff and his parents, by the certificate itself. 

In May, 1920, he goes to counsel, and he says he tells them the 
whole storv as he has told it here, and that they drew up a bill, and 
in that bill they stated, and he has sworn to the bill, that he was the 
owner of these shares from the 9th day of June, 1915. In answer to 
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an interrogatory upon the same subject he says that his title, his 
right to the shares came to him upon that date, the 9th day of June, 
1915, by a paper, a copy of which is atached, and that paper is a 
power of attorney only. He said that he protested to his lawyers 
about basing his claim upon that paper, and that their answer 

26 was that it was all that he had in writing. I cannot believe 
that lawyers would have failed to put his claim through an 

oral gift, and an actual delivery on the 25th of June, 1914, if he had 
told them that that had occurred. How could it hurt his case? 
They could refer to the other paper also. But a paper that did not 
show that it was any gift at all, or that he had any title is chosen by 
them as a statement of the true transaction. I cannot believe that, no 
matter if the witness tells me so under oath. I am sure that that is 
not true. So that we have his own contradiction under oath to the 
whole claim that he is making here now. 

He, if his claim is true, was the real owner of this stock, and 
entitled to the dividends. He did not have enough to live upon as 
he was accustomed to live, and yet he did not receive the dividends. 
There must have been letters passing betwen him and this parents 
before the war broke out between this country and Germany. Not 
a word in writing is produced during that period to corroborate this 
theory of a gift. 

It is said that actions speak louder than words. Actions like 
these—solemn actions in solemn documents, and some of them 
under oath, certainly speak much louder than the testimony of 
three witnesses to a transaction of this sort, with the motive that 
exists now to make this claim. I simply do not believe it, and I 
could not conscientiously find that this plaintiff^s testimony is true. 
I am, therefore, obliged to dismiss his bill. 

WENDELL P. STAFFORD, 

Justice. 

27 Assignment of Errors. 

Filed February 18, 1924. 

The plaintiff in the above-entitled cause for appeal to the Court 
of Appeals, from the orders, decrees, and judgments entered therein, 
files this, his Assignment of Errors, upon the appeal so taken, and 
says that the Court in making said orders, decrees, and judgments 
in the proceedings and trial heretofore had, erred as follows: 

1. In dismissing plaintiff’s bill of complaint. 

2. In rendering judgment and decree in favor of the defendants, 
Thomas W. ^liller, as Alien Property Custodian, and Frank White, 
as Treasurer of the United States, and against plaintiff for their cost 
expended therein, and awarding execution therefor. 

3. In failing and refusing to find and hold that plaintiff was the 
owner of the shares of stock described in the bill of complaint, 
when the same was seized by the Alien Property Custodian, as al¬ 
leged in the bill of complaint. 
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4. In failing and refusing to find and hold that plaintiff was the 
owner of the shares of stock described in the bill of complaint at 
the time of the filing of his bill of complaint and at the time of 
the hearing of this case. 

5. In failing and refusing to find and determine the amount of 
accumulated dividends belonging to plaintiff declared on said shares 

of stock, as described in the bill of complaint and held by 

28 said Alien Property Custodian and/or Treasurer. 

6. In failing and refusing to enter a judgment and decree 
in favor of plaintiff, and against the defendants, Thomas W. Miller, 
as Alien Property Custodian, and/or Frank White, as Treasurer of 
the U. S., ordering and directing the Alien Property Custodian, 
and/or the Treasurer to pay over and deliver to said plaintiff the 
shares of stock and all dividends declared thereon since seizure, so 
found to be in the hands of said Alien Property Custodian and/or 
Treasurer, and belonging to plaintiff. 

7. In excluding, as immaterial, bill of sale, dated November 25, 
1921, offered tending to show that the defendants, Heinrich George 
Ebert and Emilie Ebert assigned all their right, title and interest in 
and to the shares of stock, and the dividends declared thereon, as 
described in the bill of complaint, to the plaintiff. 

8. In excluding, as immaterial, a document, dated June 3, 1922, 
offered tending to show that the defendants, Heinrich George Ebert 
and Emilie Ebert confirmed their action as of the 25th day of June, 
1914, wherein and whereby they gave to their son, the plaintiff 
herein, the shares of stock described in the bill of complaint. 

9. In excluding, as immaterial, the passport of the defendant, 
Heinrich George Ebert, issued by the German Government and 
dated September 27, 1919, offered tending to show that the said 
Heinrich George Ebert was released from allegiance to the State of 
Prussia on September 19, 1883 and had not acquired other citizen¬ 
ship since. 

10. In excluding, as immaterial, the passport of the defendant, 
Emile Ebert, issued by the German Government and dated 

29 September 27, 1919, offered tending to show that the said 
Emile Ebert was without nationality. 

11. In excluding all testimony of the defendant, Heinrich George 
Ebert, offered tending to show that he has been without citizenship 
of any country since September 19, 1883, when he withdrew his 
Prussia and German citizenship. 

12. In excluding all testimony of the defendant, Heinrich George 
Ebert, offered tending to show his citizenship of the Principality of 
Leichtenstein. 

13. In excluding all testimony of the defendant, Emilie Ebert, 
offered tending to show that she has been without citizenship of any 
country since September 19, 1883, when she withdre^y her Prussian 
and German citizenship. 

14. In excluding all testimony of the defendant, Emilie Ebert, 
offered tending to show her citizenship of the Principality of Leich¬ 
tenstein. 
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15. In excluding, as immaterial, all testimony of the defendant, 
Heinrich George Ebert, offered tending to show that he executed an 
instrument under date of June 3, 1922, confirming his action as of 
the 25th day of June 1914, wherein and whereby he gaye to the 
plaintiff the shares of stock described in the bill of complaint. 

16. In excluding, as immaterial, all testimony of the defendant, 
Emilie Ebert, offered tending to show that she executed an instru¬ 
ment under date of June 3, 1922, confirming her action as of the 
25th day of June 1914, wherein and whereby she gave to the plain¬ 
tiff the shares of stock described in the bill of complaint. 

17. In excluding all testimony of Dr. William L. Wirbe- 

30 lauer, offered tending to show that the defendants, Hein¬ 
rich George Ebert and Emilie Ebert had stated to him that 

they had made a gift to their son, the plaintiff, of the shares of stock 
described in the bill of complaint. 

18. In excluding all testimony of Dr. William L. Wirbelauer, 

offered tending to show that the defendant, Heinrich George Ebert 

had stated to him that he was a man without a country. 

«/ 

19. In excluding the certificate of the German Ambassador, of¬ 
fered to prove the German law respecting the loss and acquisition 
of German citizenship as in force from 1870 to 1913 and the law 
of 1913, which is now in force. 

20. In excluding the testimony of the Counselor of the German 
Embassy, offered to prove the German law respecting the loss and 
acquisition of German citizenship as in force from 1870 to 1913 
and the law of 1913, which is now in force. 

21. In excluding the certificate of the German Ambassador, of¬ 
fered to prove that the defendant, Heinrich George Ebert with¬ 
drew his Prussian citizenship on the 19th day of September, 1883, 
and has not since reacquired either Prussian or German citizenship. 

22. In excluding evidence offered by plaintiff tending to prove the 
allegations of the bill of complaint. 

23. In excluding evidence offered by plaintiff tending to prove 
that the defendants, Heinrich George Ebert and Emilie Ebert, at 
the time the property described in the bill of complaint was seized 

and ever since then were not enemies within the meaning 

31 of the Trading With The Enemy Act. 

24, In excluding evidence offered by plaintiff tending to 
prove that at the time of the filing the bill of complaint the plaintiff 
was the owner of the property described therein. 

T. T. ANSBERRY, 

GEO. T. FARRELL, 

Attorneys for Plaintiff. 

SenJce of the foregoing Assignment of Errors is accepted this 9th 
day of February, A. D. 1924. 

DEAN HILL STANLEY, 

Attorney for Defendants. 
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Memorandv/m. 


February 18, 1924.—Statement of evidence submitted & signed 
by Safford, J., filed. 

Designation of Record by Appellant. 

Filed February 18, 1924. 

sk ^ 


The Clerk is hereby requested to prepare and certify transcript 
of record in the above entitled cause for use upon the appeal herein 
taken, and to include in such transcript the papers here designated: 

1. Bill of complaint with Exhibit annexed thereto. 

2. Answer of the defendants, Thomas W. Miller, as Alien Prop¬ 

erty Custodian, and Frank White, as Treasurer of the United 
32 States, to the bill of complaint. 

3. Answer of the defendants, Heinrich George Ebert and 
Emilie Ebert to the bill of complaint. 

4. Amendment to the bill of complaint. 

5. Answ^er of the defendants, Thomas \V. Miller, as Alien Prop¬ 
erty Custodian, and Frank White, as Treasurer of the United States, 
to the amendment to the bill of complaint. 

6. Opinion of the Court. 

7. Judgment and decree. 

8. Notice of appeal noted in open court. 

9. Order fixing amount of appeal bond. 

10. Undertaking on appeal and approval thereof. 

11. Order extending the time for filing the statement of evidence. 

12. Statement of evidence. 

13. Assignment of errors. 

14. This designation of record. 

T. T. ANSBERRY, 

GEO. T. FARRELL, 

Attorneys for Plaintiff. 


Copy of the above Designation is received this 11th day of Febru¬ 
ary, A. D. 1924. 

DEAN HILL STANLEY, 

Attorney for Defendants. 


33 


Supreme Court of the District of Columbia. 


United Stat?:s of America, 

District of Columbia, ss: 

T, Morgan Tl. Beach. Clerk of the Supreme Court of tfie District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 32, 
both inclusive, to be a true and correct transcript of the record 
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according to directions of counsel heroin filed, copy of which is made 
part of this transcript, in cause No. 40792 in Equity, wherein Egon 
Ebert is Plaintiff and Thomas W, Miller, as Alien Property Custodian, 
et al. are Defendants, as the same remains upon the files and of 
record in said Court. 


In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 1st day of April, 1924. 

[Seal of Supreme Court of the District of Columbia.] 


EW. 


MORGAN H. BEACH, 

Clerk. 


34 In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 40792. 

Egon Ebert, Plaintiff, 

V. 

• 

Thomas W. Miller, as Alien Property Custodian, and Frank 

White, as Treasurer, of the United States; Heinrich George Ebert, 

and Emilie Ebert, Defendants. 

Statement of Evidence. 

On hearing of the above cause before Mr. Justice Stafford, sitting 
in Equity No. Two, proceedings were had, and testimony in sub¬ 
stance following was taken: 

Hearing begun November 7, 1923, and the following statements 
were made in open court by counsel for the respective parties: 

Mr. Farrell, appearing for plaintiff: Mr. Stanley has agreed to 
make certain admissions or to give me a statement from the Alien 
Property Custodian as to certain documents or facts in their posses¬ 
sion, one a statement from the Alien Property Custodian as to the 
identity of the stock seized and as to the amount of accruals thereon. 

Mr. Stanlev: Yes, I wull make that statement now if it is desired. 

The Alien Property Custodian at the outset seized certificate No. 
2, standing in the name of Heinrich George Ebert and Emilie Ebert, 
jointly, for 1,000 shares of the preferred stock of R. & H. Simon 
Company; and certificate No. 29 for 3,499 shares of the common stock 
of R. & H. Simon Company, standing in the name of Heinrich 
George Ebert and Emilie Ebert. 

There were subsequent to that seizure various issues—or rather, 
the original certificates were surrendered and new certificates w’ere 
issued therefor several times, as I understand it. Anyw^ay those 
issues are not materially in issue here, and I shall prove later the 
chain of title in that respect. In any event, pursuant to a rcorganiza- 
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tion of the R. & H. Simon Company, the Alien Property Custodian 
had issued to him in his name, that is, the name of Thomas W. 
Miller as Alien Property Custodian—a certificate No. 2 for 1,000 
shares of the first preferred capital stock, fully paid and 
35 nonassessable, of the par value of $100 each; and certificate 
No. 29, issued in the name of Thomas W. Miller, as Alien 
Property Custodian, for 3,499 shares of the second preferred capital 
stock of R. & H. Simon Company; and he now holds those specific 
certificates, which represent the original seizure of the property. 

At the time the Alien Property Custodian seized the property there 
had accumulated dividends in the amount of $16,450, which prior 
to the seizure had been invested in Liberty Bonds, and those Liberty 
Bonds were delivered to the Alien Property Custodian, and he holds 
those. Since the seizure there has been received in cash by the Alien 
Property Custodian $7,399 as dividends upon the stock. That cash 
has been deposited, pursuant to the terms of the act, in the Treasury 
of the United States. 

Mr. Thomas; If your Honor please, I am appearing for the de¬ 
fendants, Heinrich George Ebert and Emilie Ebert, mother and 
father of the plaintiff. They have filed answers admitting the 
allegation of the bill and confirming the gift, and request that the 
stock be decreed to the son. 

Whereupon, at 11:15 o’clock A. M. the hearing of this cause was 
adjourned, to be resumed at the conclusion of the matter on hear¬ 
ing. 

Hearing resumed November 8,1923. 

Egon Ebert, plaintiff, being duly sworn, testified as follows: 

I am the plaintiff in this case. I was born in the mountains near 
Vienna and came to the United States in 1911 where I have con¬ 
tinuously resided. At the present time my residence is in New York 
City. I have not been naturalized but I have received my first papers 
dated September 15, 1922. The said document was offered for 
identification as plaintiff’s Exhibit C. Admission of same objected 
to by attorney for the defendant as to its materiality, and objection 
sustained by court. Exceptions noted. 

By Mr. Farrell: 

Q. Have you ever been made an enemy by proclamation of the 
President? A. No. 

Q. Never been interned—were not during the war? A. No. 

Plaintiff further testified: At the beginning of May, 1914 my 
parents, Heinrich George Ebert and Emilie Ebert, visited me in this 
country and remained here until the end of June, 1914. At that time 
T was residing at Easton, Pa., and was manager of the Easton branch 
of the R. & H. Simon Company, which company I had been 
associated with since my arrival in the United States in 1911; my 
parents at the time of their visit owned 1,000 shares of preferred 
stQck and 3,499 shares of common stock in the R. & H. Simon 
Company, and shortly before my parents, Heinrich George Ebert and 
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Emilie Ebert, left for Europe in June, 1914 they gave the 1,000 
shares preferred stock and the 3,499 shares of common stock to me; 
that the gift was made in New York City in the office of their attorney, 
Mr. Hansmann, who is now dead. 

Q. In what way was the gift made, Mr. Ebert? A. Well, 

36 we had quite some conference and talks before we went to 
the office of Mr. Hansmann; and my parents, after having 

straightened out some difficulties which there were between the K. 
& H. Simon people and themselves, or rather between my Aunt 
and them—they didn’t know quite how they should give me this 
stock, and so they went to the office of Mr. Hansmann in order to 
find out how to go about it in order to give me that stock without the 
R. & H. Simon people to know about it. 

The AVitness further testified: 

I was present on the 25th day of June, 1914, when my parents 
discussed the gift with me and Mr. Hansmann. My father and 
mother had the certificates #2 and #29 with them on that occasion. 

Mr. Hansmann told my parents that in order to make a gift it 
was not absolutely necessary to have stock transferred on the books 
of the company; that in order to make a gift to me of these shares 
all they needed to do was to endorse the shares in blank and put them 
in my possession. 

Then my father—rather, Mr. Hansmann advised them that be¬ 
cause there was quite some difficulty, that I should not keep the 
certificates myself, and he, as attorney for L. F. Dommerich, advised 
them to leave them for safe keeping at L. F. Dommerich and Com¬ 
pany. My father and mother endorsed the certificates right there 
in his office, in my presence, by writing their names, and handed 
them over to me and I accepted them. 

The witness identified the signatures in the transfer on certificates 
#2 for 1,000 shares of perferred stock, and the signatures on certifi¬ 
cate #29 for 3,499 shares of common stock of the R. & H. Simon 
Co., as the signatures of his father, Heinrich George Ebert, and his 
mother, Emilie Ebert, and stated they were the same certificates 
which were given to him on the 25th day of June, 1914. That he 
does not know when the name of Charles AV. Muller was written into 
the transfer on the certificates. That he is pretty positive that Mr. 
Muller’s name was not there when his father’s' and mother’s names 
were written on the certificates. That the name of Charles AV. 
Muller, as witness at the bottom of the certificates might have appeared 
on the certificates when they were given to him. 

37 Mr. Farrell: I desire to offer Certificate No. 2 and Certifi¬ 
cate No. 29 in evidence. It is admitted that those are the 

same certificates that were seized by the Alien Property Custodian. 

(Thereupon (*ertificates No. 2, for 1.000 shares of preferred stock 
of the R. & H. Simon Company, and No. 29, for 3,499 shares of the 
common stock of the R. & H. Simon Company were admitted, 
marked plaintiff’s Exhibit- D and E, and are in the words and figures 
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following. By agreement the originals were withdrawn and photo¬ 
stat copies were substituted instead.) 

Number 2. Shares, 1,000. 

Preferred Stock.. $100,000 

Common Stock. 1,935,000 

Total Authorized Capital. $i2,035,000 

R. & H. Simon Company. 

Incorporated under the Laws of the State of New Jersey. 

Preferred Stock. Shares, $100 Each. 

This is to Certify that Emilie Ebert and Heinrich George Ebert 
are the registered owners of one thousand shares of the Preferred 
Capital Stock full paid and non-assessable of the par value of One 
Hundred Dollars each of R. & H. Simon Company, a Corporation in¬ 
corporated under the laws of the State of New Jersey, transferrable 
only on the books of the company by said owner in person or by duly 
authorized Attorney upon surrender of this Certificate properly en¬ 
dorsed. 


Witness the seal of the Company and the signatures of its duly 
authorized officers affixed this 25th day of June, 1914. 

t 


ELIZABETH MARY SIMON, 

President. 


CHAS. W. MULLER, 

Treasurer, [seal.] 


38 Transfer. 

For value Received — hereby sell assigns, and transfer unto- 

-the shares of the capital stock represented by the within Certifi¬ 
cate, and do hereby irrevocably constitute and appoint Chas. W. 
Muller attorney to transfer the said Stock on the books of the within 
named Company, with full power of substitution in the premises. 

Dated —19_ 

EMILIE EBERT, geb. SIMON. 

HEINRICH GEORG EBERT. 

In presence of 

CHAS. W. MULLER. 


No. 29. Shares, 3,499. 


Preferred Stock. $100,000 

Common stock. 1,95,^,000 


Total Authorized Capital 


$2,035,000 
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R. & H. Simon Company. 

Incorporated under the Laws of the State of New Jersey. 

Common Stock. Shares, $100 Each. 

This is to Certify that Emilie Ebert and Heinrich Georg Ebert are 
the registered owners of Thirty four hundred and ninety nine full 
paid and non-assessable shares of the par value of One Hundred dol¬ 
lars each of the common capital stock of R. & H. Simon Company, a 
corporation incorporated under the laws of the State of New Jersey, 
subject to all priorities and advantages of the Preferred Stock an<i 
the provisions and conditions therein stated, transferable only on the 
books of the company by the said owner in person or by duly author¬ 
ized Attorney upon surrender of this Certificate properly endorsed. 

Witness the seal of the company and the signatures of its duly au¬ 
thorized officers affixed this 25th day of June, 1914. 

ELIZABETH MARY SIMON, 

President 

CHAS. W. MULLER, 

Treasurer. 


Transfer. 

For value received — hereby sell, assign, and transfer unto - 

-the shaves of the capital stock represented by the within Certifi¬ 
cate, and do hereby irrevocably constitute and appoint Chas.W. Muller 
Attorney to transfer the said Stock on the books of the within named 
Company, with full power of substitution in the premises. 

Dated-, 19—. 

EMILIE EBERT, geb. SIMON. 
HEINRICH GEORG EBERT. 

In presence of 

CHAS. W. MULLER. 

39 After Certificates No-. 2 and 29 were endorsed and delivered 
to me my parents and myself took the two certificates to the 
banking office of L. F. Dommerich and Company of New York City 
and we left them there. We also left the one share which was in my 
name there. 

I believe my parents signed a letter written by Mr. Dommerich on 
that occasion, but I am not sure. 

The certificates remained with L. F. Dommerich & Company 
until seized. 

I did not have them transferred on the books of the company. 

The witness identified the signatures attached to a paper writing 
dated November 25, 1921, purporting to be a bill of sale of certain 
stock, as the signatures of his father Heinrich George Ebert and his 



EGON EBERT VS. THOMAS W. MILLER ET AL. 


26 


mother, Emilie Ebert, and stated that the document was received by 
him in December, 1921, and he turned it over to his attorney to be 
filed in connection with his claim. 

Mr. Farrell: I will ask leave of the Court, please, to substitute the 
typewritten copy, a correct copy of this, and will offer it in evidence. 

The Court: Very well. 

Mr. Stanley: I object, may it please the court, to the introduction 
in evidence of that document. It would have no effect upon the title 
here as against the Alien Property Custodian. The question here is 
whether or not at the date of seizure Egon Ebert was the owner of this 
property. 

40 The Court: I undei*stand your position. As the evidence 

now stands I think it is immaterial. It might be made ma¬ 
terial, possibly, by other evidence, but upon the state of the evidence 
now I will exclude it. 

Mr. Farrell: An exception will be noted, if your Honor please? 

The Court: An exception will be noted, of course. 

Thereupon a copy of said document was offered for identification, 
plaintiff’s Exhibit F, which is in words and figures following: 

“Know all men by these presents, that we, the undersigned, Hein¬ 
rich George Ebert and Emilie Ebert, his wife, resident in Luzern, 
Switzerland, and citizens of the Duchy of Lichtenstein, for and in 
consideration of the sum of one dollar and other valuable con¬ 
siderations to us in hand paid by our son Egon R. Ebert, and for 
the natural love and consideration that we have for our son, who now 
resides in the city, county, and state of New York, in the United 
States of America, have sold, transferred, set over and assigned, and 
by these presents do hereby sell, transfer, set over, and assign all of 
those One Thousand Shares of the Preferred Stock of the R. & H. 
Simon Company a corporation of the State of New Jersey and all of 
those Three Thousand Five Hundred Shares of the common capital 
stock of the same company, and all dividends due and to become due 
thereon, and all other stocks, bonds, debentures and evidences of in¬ 
debtedness of and in any other company, delivered by us to Domme- 
rich and Company and Speyer and Company, both of New York 
Citv, on or about the ninth dav of June, 1915, and taken over bv 
the Alien Property Custodian of the United States of America, and 
all income thereon to have and to hold the same to our said son, his 
heirs, executors, administrators and assigns forever, hereby constitut¬ 
ing making and appointing our said son Egon R. Ebert our lawful 
attorney with full power to transfer the said shares of stock on the 
books of the said R. & H. Simon Company, in accordance herewith 
and hereby confirming and ratifying in all respect the agreement 
heretofore made with our son Egon R. Ebert on or about the 9th day 
of June, 1915, it being the purpose of this instrument to vest and 
confirm the vesting of the legal and equitable title of Egon R. Ebert 
in all the personal property above mentioned and to warrant unto 
him, his heirs, executors, administrators and assigns, an exclusive and 
indefeasible possession, ownership and title to all the stock and per- 
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sonal property above mentioned, hereby ratifying and confirming in 
him title to same and everything that he may do in and about the 
carrying out of these presents. 

In witness whereof, we have hereunto set our respective hands and 
seals this 25th day of November 1921. 

HEINRICH GEORG EBERT, [seal.] 

EMILIE EBERT geb. SIMON, [seal.] 

41 Confederation op Switzerland, 

City of Lucerne, ss: 

American Consulate. 

I, the undersigned, a Vice Consul of the United States of America 
hereby certify that Heinrich George Ebert and Emilie Ebert, the 
persons whose names are signed to the foregoing instrument, are 
known to me to be the identical persons whose names are so signed 
and they acknowledged before me that they executed the same 
voluntarily with full knowledge of the said instrument and the con¬ 
tents thereof, for the purpose therein expressed. 

Witness my hand and the seal of office, this 25th day of Novem¬ 
ber 1921. 

(Sgd.) JAMES J. MURPHY, Jr., 

[seal.] Vice Consul of the United States of America. 

A true copy of original in this office. 

GEORGE E. WILLIAMS, 

Managing Director. 

The witness identified the signatures attached to a paper writing 
dated June 3, 1922, purporting to be a confirmation of the gift made 
in 1914 of the shares of stock in question, as the signatures of his 
father and mother, and stated that the document was received by him 
in July, 1922 and filed with the Alien Property Custodian in support 
of his claim. 

Mr. Farrell: The document is produced here by the Alien Prop¬ 
erty Custodian, and he requests that a copy be substituted for the 
oriiiinal. 

The Court: Yes. 

Mr. Farrell: I desire to offer in evidence this document. 

The Court: On the present state of the evidence it will be excluded, 
and exception may be noted, and the copy may be substituted. 

42 (Thereupon copy of said document was marked for identi¬ 
fication as plaintiff’s Exhibit G, which in words and figures is 

the same as the Exhibit to plaintiff’s bill of complaint.) 

By Mr. Farrell: 

Q. You have not sold or otherwise disposed of the stock since the 
25th of June, 1914? A. I have not. 
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The witness identified the picture and signature attached to a 
paper writing, purporting to be a passport, as the picture and signa¬ 
ture of his father, and stated that he received it from his father. 

Mr. Farrell: I offer that in evidence in connection with his citi¬ 
zenship. 

Mr. Stanley: Insofar as it is offered to prove citizenship, I object 
to it. I won’t object to its going in as to the residence. 

Mr. Farrell: Well, if I offer it for one- 

The Court: I will exclude it. 

Mr. Farrell: Exception. 

The Court: Exception will be noted. 

Thereupon sai<i document was marked for identification as Plain¬ 
tiff’s Exhibit H, which reads as follows: 

43 (Certified Translation.) 

The President of the Police Commisariat, Frankfurt on the Main, 

September 27, 1919. 

[seal.] Certificate of Identity, 

No. 98. 

Issued as a substitute for a passport for a stay in the territory of 
the Reich. For crossing the border the vise of the proper German au¬ 
thority is required in each case. 

Valid from Se^ember 27, 1919, until September 26, 1920. 

Family name: Ebert. 

Christian name: Henr}" George. 

Citizenship: Without nationality; former, Prussia; until when, 
1883. 

Occupation: Retired. 

Permanent residence with address: Frankfurt on the Main, 
Schumannstrasse 25. 

Present residence with address: As above. 

Bom: April 23, 1850. Age: 69 years. 

Place of birth: Hannover. 

Stature: Tall. Hair: Mixed. 

Eyes: Brown. Face: Oval. 

Special Marks of identification: Scar on right knee. 

Remark. 

Ebert was released from allegiance to the state of Prussia on 
September 19, 1883, and has not acquired other citizenship 
since. 

This is to certify that the bearer is the person Photograph, 
represented by the photograph at the right and that 
he has executed with his own hand the signature under it. 

Signature of the bearer: 

(Sgd.) 


HEINRICH GEORG EBERT. 
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Frankfurt on the Main, September 27, 1919. 

THE PRESIDENT OF POLICE, 

(Sgd.) ByVOLZE. 

VIII No. J. 

Seal of President of Police, Frankfort on the Main. 

Space for possibly required left th^mb print of bearer. 

44 This passport is extended as valid for the period ending 

Nov. 15 for a journey to Switzerland. 

(Seal of Foreign Police Court at Weesen.) 

Reported on Oct. 3, 1919. 

Vise No. E. 164. 

Basle, Baden Railway Station, Oct. 22,1919. 

Valid for one trip from Frankfurt on the main through Basle to 
and for stay in Zurich and other places. (Seal.) 

Purpose of trip: Recreation and return through Basle, from the 
period beginning Oct. 2, 1919, and ending Nov. 15. 

(Seal of German frontier authorities at Baden Railway Station.) 
Basle, Oct. 22, 1919. 

Frankfurt on the Main, Sept. 27, 1919. 

The President of Police: 

(Sgd.) SCHIEFER. 

(Seal of President of Police, Frankfurt on the Main.) 

Swiss Federal Republic. 

Vise No. 97063 

Berne. 

Valid for a transient trip, that is, as a single vise from Frankfurt 
on the Main to and return through Basle to Switzerland for a stay 
in Switzerland. 

Duration: Four weeks. 

Purpose of trip: Consultation with Bank and recreation. 

Fee: 25 Mk. 

For the Swiss consulate in Frankfurt on the Main. 

(Sgd.) WOLFF. 

Frankfurt on the Main, September 27, 1919. 

(Seal of the Swiss Consulate, Frankfurt on the Main.) 

(Seal of German Frontier Authorities, Basle.) 

Basle, Railway Station of Baden. 

Entr}% Basle, Oct. 2, 1919. 

I hereby certify that this is a true and correct translation of the 
attached certificate of identity. 

Washington, D. C., November 7,1923. 

[seal.] WERNER NEUNCISTER, 

Counsellor of Embassy. 
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45 The witness identified the picture and signature attached 

to a paper writing, purporting to be a passport, as the picture 
and signature of his mother, and stated that he received it from 
his parents. 

Mr. Farrell: I offer that in evidence. 

The Court: If it is offered on citizenship it will, of course, be 
excluded, under the rule. Exception may be noted. 

Thereupon said document was marked for identification as 
plaintiff’s Exhibit I, which reads as follows: 

Certified Translation. 

The President of the Police Commisiariat, Frankfurt on the Main, 

September 27, 1919. 

[seal.] Certificate of Identity. 

No. 99. 

Issued as a substitute for a passport for a stay in the territory of 
the Heich. For crossing the border the vise of the proper German 
authority is required in each case. 

Valid from September 27,1919, until September 26,1920. 

Family name: Ebert, nee Simon. 

Christian name: Emilie. 

Citizenship: Wifhout nationality; former: Prussia; until when; 


Occupation: Retired. 

Permanent residence with address: Frankfurt on the Main, 
Schumannstrasse 25. 

Present residence with address: As above. 

Born: September 9, 1863. Age: 56 years. 

Place of birth: Frankfurt on the Main. 

Stature: Tall. Hair: Gray. 

Eyes: Brown. Fai;e: Oval. 

Special Marks of Identification: None. 

46 Remark. 

Mrs. Emilie Ebert, nee Simon, is by virtue of marriage without 
nationality. 

Signature of the bearer: 

(Sgd.) EMILIE jEBERT, nee SIMON. 

Space for possibly required left thumb print of bearer. 

This is to certify that the bearer is the person rep¬ 
resented by the photograph at the right and that Photograph, 
she has executed with her own hand the signature 
under it. 

Frankfurt on the Main, September 27, 1919. 

THE PRESIDENT OF POLICE, 

(Sgd.) By VOLZE. 
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VITI No. 3. 

(Seal of President of Police, Frankfurt on the Main.) 

This passport is extended as valid for the period ending Nov. 15, 
for a journey to Switzerland. 

Vise No. 165 

Valid for one trip from Frankfurt on the Main thYough Basle to 
and for stay in Zurich and other places. 

Purpose of trip: Recreation and return through Basle, from the 
period beginning Oct. 2, 1919, and ending Nov. 15. 

Frankfurt on the Main, September 27, 1919. 

The President of Police: 

(S'gd.) SCHAEFER. 

(Seal of President of Police, Frankfurt on the Main.) 

Swiss Federal Republic. 

Vise No. 96098 
Berne. 

Valid for a transient trip that is, as a single vise from Frankfort op 
the Main to and return tnrough Basle to Switzerland for a stay in 
Switzerland. 

47 Duration: Four weeks. 

Fee: 25 Mk. 

(Seal of Foreign Police Court at Weesen.) 

Reported on Oct. 3, 1919. 

Basle, Baden Railway Station, October 22, 1919. 

For the Swiss Consulate in Frankfurt on the Main. 

Frankfurt on the Main, September 27, 1919. 

(Sgd.) WOLFF, [seal.] 

(Seal of the Swiss Consulate, Frankfurt on the Main.) 

(Seal of German Frontier authorities at Baden Railway Station.) 
(Seal of German Frontier Authorities, Basle.) 

Basle, Railway Station of Baden, Entry Basle, Oct. 2, 1919. 

Basle, Oct. 22, 1919. 

I hereby certify that this is a true and correct translation of the 
attached certificate of identity. 

Washington, D. C., November 7, 1923. 

[seal.] WERNER NEUNCISTER, 

Counselor of Embassy. 

By Mr. Farrell: 

Q. Did you bring a suit to enjoin the sale of this stock by the 
Alien Property Custodian some time after seizure? A. I did when 
it was put up for sale. 
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Q. What was the result of that litigation? A. By agreement be¬ 
tween Mr. Garvan and my attorneys the suit was discontinued, and 
the stock was not—the sale was not conlirmed. And then Mr. Gar- 
van at that time, agreed to return the property to me within 30 days. 

Q. Did you dismiss your suit pursuant to that agreement? A. It 
was dismissed. 

Mr. Stanley: I move to exclude any reference to an agreement to 
return the property to him, unless it is proved more specifically than 
his statement. 

Mr. Farrell: It is not very important. We do not claim on that, 
of course. 

Mr. Stanley: The allegation in the bill is that the claim was dis¬ 
allowed, I believe. 

The Court: The latter part of the answer, I believe counsel does 
not insist upon? 

Mr. Stanley: Very well. 

48 By Mr. Farrell: 

Q. What was the reason for not having the stock transferred on 
the books at the time the gift was made to you, Mr. Ebert? A. For 
the reason that my parents thought, and I agreed with them, at the 
time—thought it best not to let the company know that I was the 
real owner of these certificates. 

Q. What was the reason for that? A. Because there was quite 
some—quite a little family quarrel about the will, and so on. It 
was not an open quarrel it was more or less that none of them was 
really satisfied. 

Cross-examination: 

On cross-examination the plaintiff testified as follows: 

I was born in 1887 and came to the United States in 1911. Be¬ 
fore coming to the United States I attended various schools in Eu¬ 
rope preparing myself for entering the silk business here, and also 
worked in silk mills in Italy and Austria. After arriving in the 
United States in 1911 I worked with my uncle Herman Simon, and 
my salary averaged from $20 to $25 per week. 

In June 1914 I went with my parents to the office of our lawyer 
in New York, and in that office the gift of stock was made to me. 
No one was present on that occasion except my parents, our lawyer, 
and myself. 

By Mr. Stanley: 

Q,. And you testified that you saw your parents sign those cer¬ 
tificates in your lawyer’s office—the endorsement on the certificates? 

A. I see now—I refreshed my memory—that Mr. Muller wit¬ 
nessed the signature. 1 don’t know where that was done. 

Q. Then you are willing to retract your testimony that those 
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certificates were endorsed by your parents in the office of your lawyer 
in your presence? A. It was my belief that that happened that way. 

Q. Is it your belief now? A. No; I couldn^t swear to it now, be¬ 
cause I never saw these certificates since that day, and I know now 
tliat Mr. Muller’s name was on the certificates as a witness. 

Q. And you are confident now that the certificates were not en¬ 
dorsed in the presence of your lawyer and you in that office in New 
York? A. Well, I couldn’t tell that. 

Q. You don’t know? A. I don’t know that. 

49 Q. Were they endorsed when they were brought there by 
your parents? Do you know that? A. They were. 

Q. They had already been endorsed? A. I don’t know that. 

Q. Did you see the certicates in the office of your lawyer? A. 
They were handed to me. 

Q. Did you look at them? A. I looked at them. 

Q. Did you look at the back of them? A. I did. 

Q. Were they endorsed? A. They were endorsed. 

Q. But you don’t know where they were endorsed? A. I could 
not tell you that. 

Q. They were endorsed when they were handed to you? A. Yes. 

Q. Were you present all the time with your parents in that office? 
That is, you did not separate while you were in that office? A. I 
don’t believe so. 

Q. So that there was no opportunity for your parents to endorse 
those certicates in that office without your seeing them? A. I 
couldn’t swear to that. 

Q. You say you cannot swear as to whether there was an oppor¬ 
tunity to do that? A. Whether I was out a minute or not I couldn’t 
tell you. 

Q. Do you remember whether you were out of the office at any 
time? A. I don’t remember. 

Q. You might have been away? A. I might have been; I don’t 
know. 

Q. But you did not take the certificates away wdth you when you 
went at that time? A. No. 

50 Q. You are quite confident then that you were mistaken, 
in that Mr. Muller did witness those signatures? A. I am 

pretty sure of that. 

Q. Are you quite sure then that the certificates had been endorsed 
prior to going to the New York lawyer’s office? A. I cannot tell 
that. 

Q. You don’t know that? A. I don’t know that. 

Q. But the first you saw of them they were endorsed? A. They 
were endorsed. 

Q. Had you seen your parents do any wTiting there in your 
presence? A. T don’t remember that. 

The witness further testified: 

I went with my parents to the lawyer’s office on two other occa¬ 
sions and I was present at all times, but I am not sure whether my 
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parents had the certificates with them. The first visit was made prior 
to June 25, 1914, when we discussed with out lawyer how to make 
the gift. The lawyer stated to my parents that if they would en¬ 
dorse the certificates in blank and give them into my possession and 
if I accepted them that would be sufficient. 

Between the first visit and the second visit to the lawyer’s office I 
discussed with my parents the matter relative to the transfer to me. 
1 don’t know whether the certificates were endorsed then or not. We 
hed at least three of four conferences between the first visit to the 
lawyer’s office and the second. I believe I saw the certificates be- 
tw^een the first visit and second visit to the lawyer’s office. 

I cannot tell you whether the certificates were endorsed at the time 
they were issued or not; they might have been. 

The first time we went to the lawyer’s office was to find out how I 
could be put on the Board of Directors. That was even before the 
shares were given to my father and mother. At our first visit to the 
lawyer’s office we also discussed how to arrange so my father and 
mother could appear on the certificates. Nothing was said about a 
gift on that occasion. 

My parents went out to the coast and I don’t know whether the 
first visit to the lawyer’s office was made before they went to the 
coast or after their return. 

My parents came to this country in May, 1914. I do not remem¬ 
ber the date my parents went to tne coast, or the date they returned. 

The second time we went to the lawyer’s office was to find 
51 out how to go about it to make the gift. The lawyer told us 
that the certificates should be endorsed in blank and turned 
over and given to me; that was all that was necessary. I don’t know 
whether the certificates were signed on that day then. 

We then went away from the lawyer’s office without saying any¬ 
thing more about the gift, and went home. 

At the third visit to the lawyer’s office the certificates were handed 
to me in the presence of Mr. Hansmann, and my father and mother 
told me that they belonged to me, and I accept^ them. That was 
on the same day when we deposited them with Dommerich & Co. 

I cannot tell you whether they were endorsed in the lawyer’s office 
or before they were brought there by my parents. When they were 
given to me they were endorsed. 

The certificates might have been endorsed immediately upon issue, 
but I don’t remember that. 

I was mistaken when I testified on direct examination that T saw 
my parents sign their names. I believe they did, but since seeing 
Mr. Muller’s name on the certificates, I mean since seeing it again; 
I remember that Mr. Muller’s name was on there. 

By Mr. Stanley: 

Q. And the certificates you said were brought there by your 
parents, and they were endorsed before they were brought there? A. 
That I can’t tell you, whether they were endorsed there or before. 
I don’t know. When they were given to me they were endorsed. 
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Q. Did you see your parents endorse them before that? A. I 
don’t remember. 

Q. So you don’t know when they were endorsed? A. I don’t 
know. 

Q. As far as you know, they might have been endorsed immedi¬ 
ately upon issue, might they not? A. They might have, but I don’t 
quite remember that. 

Q. So that you were mistaken in your direct examination when 
you said you saw them sign their names? A. I believed they did, 
but since I saw Mr. Muller’s name on there—I mean, since I saw it 
there again, I remembered that Mr. Muller’s name was on there- 

Q,. But you testified to that with Mr. Muller’s name before you? 
A. INo, I did not. 

The witness further testified: 

When the certificates were handed to me I took them over, and 
after we talked it over, in the presence of Mr. Hansmann, I 
52 kept them, and then between those conferences we had a talk, 
and mother and father thought it would be best if we would 
leave the certificates with L. F. Dommerich & Co. By the way, Mr. 
Hansmann suggested that. As a matter of fact, I don’t remember 
whether I handed the certificates back to my father right there or 
while we went in the car up to L. F. Dommerich’s. The certificates 
were handed over to the Dommerichs by my father because my 
parents did not want anybody to know that the certificates belonged 
to me. My mother went along with us to L. F. Dommerich & Co. 

(Further hearing adjourned until ten o’clock, November 22, 
1923.) 


Hearing resumed Dec. 11, 1923. 

On further cross-examination, the witness testified as follows: 

The certificate which was in my name and deposited with L. F. 
Dommerich & Co. at the same time the other certificates were de¬ 
posited, which represented the stock I claim, was transferred to me, 
but I don’t remember just when it was—shortly after the stock cer¬ 
tificates were reissued in my father’s and mother’s names. I don’t 
remember whether I paid anything for the one share of stock. 

When we discussed with our lawyer, relative to getting me on the 
Board of Directors of the corporation, the lawyer told my parents 
that it was necessary, in order for me to become a director and Vice 
President, that I should own one share of stock. After this confer¬ 
ence my parents transferred the one share to me. 

When the one share of stock was transferred to me my parents 
stated that that was done in order that I appear as a stockholder of 
the corporation, and it would also entitle me to be on the Board of 
Directors. I believe that the certificate for the one share was trans¬ 
ferred on the books of the company into my name. 
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53 By Mr. Stanley: 

Q. Now, I ask you to look here at what your attorneys and I have 
agreed that your parents signed; this letter was copied into a stipula¬ 
tion, and I ask you if you recollect if that is the letter they signed; 
not whether the^ signed that particular letter, but if that is a copy of 
the letter they signed at that time? (Handing a paper to the wit¬ 
ness. ) 

A. Yes; and the certificates on there. 

Q. And that is the letter they signed at that time? A. Yes, sir. 

Q. And your attorneys have agreed that their signatures are at¬ 
tached to this letter, and that is the letter they signed at that time? 
A. Yes, sir. 

Mr. Stanley: I offer in evidence, as Government’s Exhibit 1, this 
Stipulation, which was entered into with counsel, and is as follows: 

‘‘In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. Nq. 40792. 

Egon Ebert, PlaintifiF, 

V. 

Thomas W. Miller, as Alien Property Custodian; Frank White, 
as Treasurer of the ^United States; Heinrich Georg Ebert, and 
Emilie Ebert, Defendants. 

Stipulation. 

It is hereby stipulated and agreed by and between the attorneys 
for Egon Ebert, Plaintiff herein, and Peyton Gordon, Esquire, at¬ 
torney of the United States in and for the District of Columbia, at¬ 
torney for Thomas W. Miller, as Alien Property Custodian, and 
Frank White, as Treasurer of the United States, that the following 
is a true and correct copy of a letter written to Messrs. L. F. Domme- 
rich & Company, on June 25, 1914, and signed by Emilie Ebert geb. 
Simon, and Heinrich Georg Ebert, to wit: 

Union Hill, N. J., June 25, 1914. 

Messrs. L. F. Dommerich & Co., 

New York City. 

54 Dear Sirs : 

We beg to hand you here enclosed the following shares of stock of 
the R. & H. Simon Company: 

Certificate #29 for 3,499 shares of common stock, in the name of 
Emilie Ebert and Heinrich Georg Ebert. 

Certificate #2 for 1,000 shares of preferred stock, in the name of 
Emilie Ebert and Heinrich Georg Ebert. 
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Certificate #30 for I share of common stock in the name of Egon 
Ebert. 

Will you kindly take care of these shares for us and hold them at 
our disposal, and oblige. 

Yours very truly, 

(Signed) EMILIE EBERT, geb. SIMON. 

HEINRICH GEORG EBERT. 

It is further stipulated and agreed that the said letter was written 
and signed by Emilie Ebert and Heinrich Georg Ebert and was re¬ 
ceived by Messrs. L. F. Dommerich & Company. 

It is further stipulated and agreed that the said Emilie Ebert and 
Heinrich Georg Ebert, who signed the said letter, are the identical 
Emilie Ebert and Heinrich Georg Ebert referred to in the bill of 
complaint in this case. 

It is further stipulated and agreed that the above copy of the said 
letter may be introduced into evidence in the same manner as if the 
original had been produced, and no objection upon any ground will 
be made to the introduction into evidence of the said letter by any of 
the parties. 

GEO. T. FARRELL, 

Attorney for the Plaintiff. 
PEYTON GORDON, 

* Attorney of the United States in and for 
the District of Columbia, Attorney for 
Thomas W. Miller, as Alien Property 
Custodian, and Frank White, as Treas¬ 
urer of the United States. 

DEAN HILL STANLEY, 

Of Counsel for Defendants Miller and White.” 

By Mr. Stanley: 

Q. Now, when you reached L. F. Dommerich & Company with 
your parents you inquired for.one of the officers of the company, 
didn’t you? A. Well, I don’t quite remember, but I think it was by 
appointment. 

Q. You made an appointment with one of the officers? A. 
55 Yes, sir. I believe it was Mr. Alexander Dommerich, and I 
believe the conference with Mr. Dommerich and my parents 
lasted fifteen or twenty minutes, and my parents handed the certifi¬ 
cates over to Mr. Dommerich, and he took the certificates from them. 

Witness further testified: 

Since the certificates were delivered to Mr. Dommerich I have 
since got possession of one share certificate from L. F. Dommerich 
and Company. They made no question about delivering it to me. 
There was no understanding that when the other certificates were de¬ 
livered to Dommerich & Co. that I should have them when I wanted 
them; nothing else but this letter. 
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I filed a suit in the District Court of the United States for the 
Southern' District of New York on this same controversy, and I was 
required to answer certain interrogatories. In that suit I claimed 
this same stock upon a power of attorney from my parents to me 
dated 1915. 

At the time when that was filed, my attorney had the bill drawn up 
and when it came to the point about 1915,1 told him that was wrong; 
that I based my claim on the gift of 1914, but they advisel me at that 
time that it was the only written instrument I had to show so they 
were going to take this as the date, and I only signed it after telling 
them that it was not right and they said I would have to sign it. 

I swore to the bill of complaint, although I knew the facts, as 
stated, were not true. I am only telling you what happened. You 
have to follow your attorneys. 

Mr. Stanley: I offer in evidence as Government’s Exhibit 2, bill 
of complaint which is as follows: 

District Court of United States for the Southern District of New 

York. 

In Equity. 

► 

Egon R. Ebert, Complainant, 
vs. 

Francis P. G^^van, Alien Property Custodian, Defendants. 

Bill of Complaint. 

To the Honorable Judges of the District Court of the United States 

for the Southern District of New York: 

Your orator, Egon R. Ebert, respectfully shows that 

56 I. He is a resident of the State of New York, residing at 
New York City and County of New York and brings this, his 
Bill of Complaint, against FVancis P. Garvan, a citizen and resident 
of the State of New York, who is the Alien Property Custodian duly 
appoint- to such office in a manner provided by law, and that your 
orator is a citizen and subject of the Austro-Hungarian Empire. 

II. Your orator says that the jurisdiction of Court is invoked 
under Section 57 and 24 of the Federal Judicial Code and also under 
section 9 of the act of Congress known as the Trading with the 
Enemy Act and under the Constitution of the United States and par¬ 
ticularly the Fifth Amendment thereto, because of the fact that the 
rights of the orator have been invaded therein under the Constitution 
of the United States, namely, the Trading with the Enemy Act, and 
also the Fifth Amendment providing that no person shall be deprived 
of their rights, liberty or property without due process of law. 

III. Your orator since June 9th, 1915 has been the owner and has 
had legal title to the 3,500 shares of common stock of the R. & H. 
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Simon Company, a Corporation of the State of New Jersey, and has 
also owned and had title to 1,000 shares of preferred stock of the R. & 
H. Simon Company, a corporation of the State of New Jersey. That 
the said stock owned by your orator is worthy approximately the sum 
of $450,000. 

IV. That the defendant, the Alien Property Custodian or his pred¬ 
ecessor, under the Act of Congress of August 6th, 1917 known as the 
Trading with the Enemy Act, forcibly and without due process of 
law and in violation of the Fifth Amendment to the Constitution of 
the United States took possession of the said stock above mentioned, 
the personal property of your orator, and pursuant to such seizure and 
acting under the color of the said Trading with the Enemy Act the 
defendant, the Alien Property Custodian, has caused to be printed, 
published and circulated and offered for sale the said 3,500 shares of 
common stock and 1,000 shares of preferred stock of the R. & H. 
Simon Company, a corporation of the State of New Jersey, which said 
sale has been advertised to take place on June 4th, 1919, at 11 o’clock 
A. M. at Union Hill, New Jersey, and that your orator complains that 
he has not had notice or opportunity to be heard in any proceeding, 
judicial or otherwise, in respect of tne condemnation, sale, or posses¬ 
sion of said shares of stock, and the said defendant proposes by and 
through the said sale so advertised to deprive the complainant of his 
interest in said stock of R. & H. Simon Company, a corporation of the 
State of New Jersey, in violation of the vested rights of the complain¬ 
ant. 

V. Your complainant further shows that in the circular and con¬ 
ditions of sale issued by the defendant, Alien Property Custodian, the 
shares of stock above described and advertised for sale are to be sold 
under a statute providing that such property to wit; the shares of 
stock of your orator are to be sold to American citizens or a corpora¬ 
tion incorporated under the laws of said United States or its insular 
possessions, and that the Alien Property Custodian shall have the 
right to exclude from bidding at any such sale or from purchasing or 
otherwise acquiring the above property, any person or corporation 

which he shall after investigation determine is not to be con- 
57 trolled, managed or operated wholly or mainly by or for per¬ 
son or persons who are citizens of the United States. 

VI. Your orator further charges that the said terms and condi¬ 
tions of sale promulgated by the said defendant, Alien Property 
Custodian, are illegal, unreasonable and prejudicial*to the interests 
of the R. & H. Simon Company a corporation of the State of New 
Jersey and its stockholders and also to this complainant in that the 
said defendant, the Alien Property Custodian has in effect prohibited 
all persons and corporations of the nations of the world with whom 
the United States is at peace and has commercial treaties, from law¬ 
fully acquiring and bidding for such shares of stock and that as a 
result of said acts by said defendant. Alien Property Custodian, the 
number of prospective purchasers will be materially reduced and 
will result in the said property, if permitted to go to sale, to be sacri¬ 
ficed at anv enormous loss and to the great injury of the complainant 
herein. Your orator further charges and he believes that unless 
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said sale so advertised by the Alien Property Custodian is revStrained 
by a preliminary injunction issued by this Honorable Court that the 
said Alien Property Custodian will proceed with said sale so adver¬ 
tised by him to take place on the 4th day of June 1919. 

VII. That the said action of the Alien Property Custorian in taking 
the property described in this Bill of Complaint into his possession and 
advertising and offering the same for sale is illegal, without justifi¬ 
cation and in violation of the rights of your orator. Under the 
terms of the Trading with the Enemy Act and the President’s procla¬ 
mation your orator says that he is not an alien enemy within the 
purview of said act and that the said proposed sale will deprive your 
orator of his property without due process of law and in violation of 
the Fifth amendment of the Constitution of the United States. 

VIII. Your orator on information which he has heard and be¬ 
lieves, and so states the facts to be true that section 12 of said act 
of Congress of Trading with the Enemy Act May 1918 and No¬ 
vember 1918 insofar as the provision of said section authorized the tak¬ 
ing of the said property without due process of law is unconstitutional 
and in violation of the Fifth amendment of the Constitution of the 
United States, and that insofar as the amendment to section 12 of 
Trading with the Enemy Act restricts the sale of stock of property 
to the class designated therein, the said act is unconstitutional and 
void. 

IX. Your orator has duly protested to the said Alien Property 
Custodian against the proposed sale of stock herein above mentioned 
but his protests have teen ignored and for this reason he has been 
obliged to appeal for relief in this Court in accordance with section 
9 of the Trading with the Enemy Act. 

X. Unless a preliminary injunction be duly issued in this case the 
rights of your orator in the shares of stock mentioned in this bill of 
complaint will be violated and yolir orator will suffer irreparable 

financial loss. 

58 XI. For as much as your orator is without relief he seeks 

relief in this Court of Equity and to the end that your orator 
may obtain relief to which he is entitled to he now asks this Honor¬ 
able Court to issue a writ of subpoena directed to the defendant to 
answer this Bill of Complaint (answer under oath being expressly 
waived) and that this Honorable court enter a decree establishing a 
title of the complainant to the said 3,500 shares of common stock of 
the R. & H. Simon Company, a corporation of the State of New Jersey 
and 1,000 shares of preferred stock of the R. & H. Simon Company, 
a corporation of the State of New Jersey, and that the action of the 
defendant as described in this Bill of Complaint may be decreed il¬ 
legal and in violation of the rights of your orator and that the said act 
of Congress known as Trading with the Enemy Act and amendments 
thereto may be decreed to be null and void, insofar as the operation 
is applicable to the stock owned by your orator and that a prelimi¬ 
nary injunction be issued enjoining and restraining the defendant, 
Alien F^operty Custodian, from selling or offering for sale, the said 
shares of stock herein mentioned; and that upon a final hearing of 
the bill the preliminary injunction may be made permanent and 
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that the defendant, Francis P. Garvan, as the Alien Property Cus¬ 
todian, be adjudged and ordered and decreed to release all and 
singular the property and assets of your orator in the R. & H. 
Simon Company, a corporation of the State of New Jersey, which 
property was seized and taken by him, has been done so illegally and 
in violation of the rights of the orator. Your orator prays for such 
other and further relief as may be just and proper. 

EGON R. EBERT. 

GEORGE E. CUTLEY, 
Solicitor of Complainant. 

P. 0. Box 586 Newark Ave., Jersey City, N. J. 

I. ROSS McCOMBE, 

Solicitor for Complainant. 

67 Wall Street, New York City. 

State of New Jersey, 

County of Hudson, ss: 

Egon R. Ebert, being duly sworn upon his oath, deposed and says; 
that; 

I. That he is the complainant in the above entitled cause. 

II. That the foregoing complaint was read by him and he knows 
the contents thereof and that they are true, except those statements 
on mere belief and that he believes the same to be true. 

III. Deponent further states that his rights will be prejudiced and 
that his damages would be irreparable by reason of the sale of the 
said shares to be held on June 4, .1919, unless a restraining order is 
issued forthwith by the United States District Court of the District 
of New Jersey. 

EGON R. EBERT. 

Sworn and subscribed to before me this 31st day of May, 1919. 

ALOYSIUS JOHNSTON, 

Notary Public for New Jersey. 
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59 Mr. Stanley: I offer in evidence as Government Exhibit 4, 
certain interrogatories and answers which are as follows: 

“In the District Court of the United States for the Southern District 

of New York. 

In Equity. 

Egon R. Ebert, Complainant, 
vs. 

Francis P. Garvan, as Alien Property Custodian, Defendant. 

Interrogatives to Egon R. Ebert. 

1. Are you the same Egon R. Ebert as the complainant in this 
cause? 

2. On what date did you become a resident of New York City, and 
have you resided in this city continuously since that time? 

3. Who are your parents and where do they reside? 

4. When did you last see them or either of them, or both of them? 

5. In the bill of complaint filed by you in this cause, in the third 
paragraph thereof you claim to have become since June 9, 1915, 
the owner of 3,500 shares of common stock and 1,000 shares of pre¬ 
ferred stock in the R. & H. Simon Company. Will you please state 
from whom you derived your title thereto? If your answer should 
be from Emelie and Heinrich George Ebert, or either of them, will 
you kindly state when and where and under what circumstances and 
for waht consideration your parents gave, transferred or assigned to 
you, or agreed to give, transfer or assign to you said stock. 

6. Was such gift, transfer, or assignment, or agreement to give, 
transfer, or assign, made in writing? 

7. If so, will you kindly file herewith a copy of such writing certi¬ 
fied under oath to be a true copy. If your answer should be that 
such gift or agreement to give was not in writing, then you will please 
state whether the stock itself was delivered to you. 

8. If not delivered, will you state whether you were given any 
order therefor or other evidence of ownership; and if so, will you 
kindly file herewith a certified copy of such order or the evidence of 

ownership. 

60 9. Did you ever at any time notify the R. & H. Simon 
Company, or the holders of the certificates representing this 

stock, of your right and title thereto; and if so, please state to whom 
you gave such notice. 

10. Did you ever claim at any time any of the dividends accruing 
on said stock; and if so, to and from whom and when? 
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United States District Court for the Southern District of New York. 

In Equity. 

Egon R. Ebert, Complainant, 
vs. 

Francis P. Garvan, as Alien Property Custodian, Defendant. 

Answers to Interrogatories. 

1. I am the same Egon R. Ebert named as the complainant in 
this cause. 

2. In August 1918, I became a resident of New York City and 
have resided in New York City continuously since that time. 

3. My parents are Emelie and Heinrich George Ebert and at the 
present time they reside at #25 Schumannstrasse, Frankfort on 
Main, Germany. 

4. I last saw them in the month of June 1915. 

5. I derived my title to the 3,500 shares of common stock and 
1,000 shares of preferred stock in the R. & H. Simon Company 
from Emelie and Heinrich George Ebert on the 9th day of June 
1915 as a gift. 

6. Such gift was in writing. 

7. I annex hereta a copy of the writing of June 9th 1915. 

8. The stock mentioned in the bill of complaint and these inter¬ 
rogatories was delivered to Dommerich & Company subject to my 

order. 

61 9. I often notified the R. & H. Simon Company and Dom¬ 

merich and Company of my right and title to the said stock 
personally. I was associated with R. & H. Simon Company for a 
considerable time in the capacity of an official in the company. 

10. I claimed at all times from the R. & H. Simon Company the 
dividends on the said stock and the same were not paid to me. 

(Signed) EGON R. EBERT. 

State of New Jersey, 

County of Hudson, ss: 

Egon R. Ebert being duly sworn upon his oath deposes and says 
that the foregoing answers are true. 

(Signed) EGON R. EBERT. 

Sworn to and subscribed before me this 16th day of February, 
1920. 

(Signed) THOMAS F. MEANEY, 

Master in Chancery of New Jersey. 
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Certificate of the County Clerk of Hudson County, New Jersey, as 
to the authority of Mr. Meaney to take the affidavit, sealed and an¬ 
nexed to the original. 

62 Know all men by these presents, that whereas we, Emilie 
Ebert and George Ebert, of the City of Frankfort on the 
Main, Country of Germany, are the owners and holders of three 
thousand four hundred ninety nine shares of the common stock 
and one thousand shares of the preferred stock of R. & H. Simon 
Company, a corporation of New Jersey, and Whereas it is our and 
each of our intention that Egon Ebert of the City of Easton, in the 
State of Pennsylvania should act for and represent us in the man¬ 
agement, control and operation of the said corporation of R. & H. 
Simon Company, and vote on the share of stock held by us and 
each of us at any meeting of the stockholders of said corporation in 
as full a manner as if we and each of us were personally present. 

Now, therefore, we, the said Emelie Ebert and George Ebert, do 
hereby appoint, constitute and make Egon Ebert of the City of 
Easton, State of Pennsylvania, our and each of our lawful and true 
attorney for us and each of us, and in our and each of our names 
and places, to vote upon the stock of the said R. & H. Simon Com¬ 
pany, owned by us, and each of us, or standing in our and each of 
our names, at any meeting of the stockholders of said corporation, 
to be held hereafter, according to the number of votes we each of 
us are now or may then be entitled to cast, hereby granting to my 
said attorney fulb power and authority to act for us and each of us 
at the said meeting or at any meeting, in the transaction of any 
business that may come before any said meeting as fully as we and 
each of us could do if personally present with full power of sub¬ 
stitution ; and to do and perform any act or acts in connection with 
the control, operation and management of the business of the said 
R. & H. Simon Company as fully and completely as we or either of 
us could do if present, as stockholders of said corporation. 

And we do hereby further constitute and appoint said Egon Ebert 
our and each of our attorneys, and do give to him full power and 
authority to institute and prosecute for us and each of us, and in 
our or each of our names or otherwise, any suit or suits at law or in 
equity against the said R. & H. Simon Company, a corporation of 
the State of New Jersey, or any of its officers or directors or stock¬ 
holders, in any proper or convenient court of law or equity, as he 
may deem advisfible, and as fully as we or each of us could do, as 
stockholders of said corporation, if personally present. 

In witness whereof, we have hereunto set our hands and seals, 
this ninth day of June, nineteen hundred and fifteen. 

EMELIE EBERT. 

HEINRICH GEORGE EBERT. 

Signed, sealed and relivered in the presence of 


JEAN GRUND.” 
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63 The witness further testified: 

I received dividends on the stock after it was given to me 
by my parents down to the seizure, but I cannot tell the exact 
amount. These dividends were sent to me by my father in 1920 
and 1922. 

I did not receive any dividends from and after the date when the 
stock was given to me in 1914 until 1920 and 1922 for the reason 
that the war was on, and when I did receive a letter from my par¬ 
ents, I told them to keep the dividends until after the war. 

There was no definite understanding between me and my parents 
when the gift was made that the dividends should be retained by 
them, but I told them to keep the dividends until I called for them. 

It was not the arrangement between us that the dividends should 
be sent to them, but as the stock was on the books of the company 
in the names of my parents, the company sent the dividends to them. 

Between the date of June 1914 down to the date the stock was 
seized, my parents received the dividends in Europe, and I did not 
receive any of the dividends from the company because my name 
was not on the stock books and I did not want it to appear to the 
company that the stock belonged to me. 

I made no arrangement with the bank my parents dealt with that 
the dividends should or were to be paid indirectly to me. 

I first received money from my parents on the accrued dividends 
in 1920. I believe that was after the suit in the Southern District 
of New York had been brought. 

Shortly after communications with Germany was established, 
w^hich was on or about the 14th day of July 1919, I communicated 
with my parents. I don’t remember whether I said anything about 
the dividends or not. I don’t remember, but I think now, that the 
first dividends that I received were sent to me about December 1910. 
I had written to my parents before that time about wanting the divi¬ 
dends. 

I did not tell my parents that the stock had been seized as their 
property and that it was necessary for me to prove, in order to get 
it, that it was mine. I told them that the stock was seized and I 
claimed it in a suit that I had instituted, and told them that Mr. 
Garvin, the Alien Property Custodian, promised that he would re¬ 
turn the stock within 30 days if I would drop the suit. 

I did not tell my parents that it was necessary for me to have 
some sort of an instrument from them, assigning the stock to me, 
because at that time we believed everything was all 0. K., and it 
was not until 1922 that I got any instrument from my parents 
showing that I was the owner of the stock, or confirming my owner¬ 
ship in writing. 

64 When I received those payments from my parents in 1920 
I receiv/ed letters from them. I don’t have the letters. I 

have moved a couple of times since then, and I really don’t think I 
have the letters any more. 

I don’t know for what periods the dividends that were paid to me 
were supposed to have accumulated; that was not particularly or 
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specifically stated; how many dividends those payments represented. 
They sent me at that time $9,000. 

I asked them whether they could send me some of my money over 
here. I was in need of money at that time. 

I don^t think that I communicated with my parents more than two 
or three times from the time they left here until the war was over. 
On redirect examination, the witness testified as follows: 

At another time from the date that I received the first payment 
from my parents, I received another payment amounting to about 
$8,000. The first payment was received in December 1919. The 
second payment was the end of last year or the beginning of this 
year; I don^t remember. 

Judge McCauley and Mr. Cutley represented me in the suit that 
I brought in New York, and when that suit was brought I stated to 
them the facts relating to the transaction the same as I have stated 
them here. 

On recross-examination, the witness testified as follows: 

During the war and since the war down to the present time my in¬ 
come has not been very large. It has not been large enough to 
support me in the manner of life I generall- lived or am accus¬ 
tomed to. 

65 Heinrich George Ebert, being duly sworn, in answer to 
interrogatories and cross interrogatories, propounded to the 

said witness, then being in the principality of Liechtenstein, testified 
as follows: 

My name is Heinrich George Ebert; 73 years of age, a resident and 
a citizen of the principality of Liechtenstein, and I am one of the 
defendants in this action. 

I became a citizen of the principality of Liechtenstein on the 2nd 
day of March 1920. At the time I became a citizen of the prin¬ 
cipality of Liechtenstein I received a certificate of naturalization 
which I sent to my son Egon. 

I was bom in Hanover. 

I was a citizen of Germany until the 19th day of September, 1883, 
when I left that country, I sojourned abroad for the period of‘more 
than ten years, thereafter, uninterruptedly from and ^ter that date. 
At the time I Ipft Germany in 1883 I did not have a passport or 
home certificate. I made no application to have an entry made on 
the file of the Consulate of Germany during my absence therefrom, 
and no such entry was made to my knowledge. 

Shortly before I left Germany in 1883 I applied to my govern¬ 
ment for a certificate of discharge as a citizen of Germany, and 
thereupon on or about the 19th day of September, 1883, 

66 received the document of discharge from said Government, 
a certified copy of which document I forwarded to my son 

Egon in the United States. I may also add that I remained away 
from Germany for the period of more than ten years after leav¬ 
ing that country in 1883 as above stated, that my absence was 
uninterrupted during that period; during which time I had no pass- 
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port and there was no entry on the files of any consulate office re¬ 
garding my citizenship during the whole of said period of ten years. 

Mr. Farrell, reading: 

Q. If your answer to the next preceding question is that you 
left Germany in 1883, state where you have resided since that time. 
State whether or not you have ever reacquired citizenship in Ger¬ 
many since you were expatriated as above stated? A. From the 
time I left Germany in 1883 I resided in Austria. I went back to 
Germany in 1901. I have never made application to be naturalized 
in Germany or under the Germany law at any time since I left 
that country in 1883, and have never re-acquired citizenship of Ger¬ 
many. I was a man without a country from the time I left Ger¬ 
many until I became a citizen of the principality of Liechtenstein 
on March 2nd, 1920. 

Mr. Stanley: I object to so much of that last answer as is included 
in the last sentence: “I was a man without a country from the time 
I left Germany until I became a citizen of the principality of 
Liechtenstein on March 2nd, 1920.” That is a conclusion, as to 
his citizenship. 

Mr. Farrell: He is the man that knows about that. I think it 
is a fact. We shall prove the law. 

The Court: Well. I will exclude this, if you insist that it is 
evidence. The fact that he was a man without a country, if it has 
any meaning in law, means ‘T was not a citizen of any country,” 
but that is not for him to say. So that will be excluded. 

Mr. Farrell: I note an exception, if your Honor please. 

The Court: Exception may be noted. 

Mr. Farrell, reading: 

Q. State whether or not you have at any time since 1917 been a 
citizen of Germany or Austria Hungary? A. I have never at any 
time made application to become a citizen of the Austro-Hungarian 
monarchy or of Austria or Hungary, and have never been a citizen 
of Germany or of Austria, and have never been a citizen of Gen- 
many or of Austria or Hungary since 1883. 

Mr. Stanley: May it please the Court, the same objection applies 
to that last conclusion, in the last clause of that answer. 

Mr. Farrell: Well, that is a fact. He knows whether he was a 
citizen, if he never made any application. 

The Court: On those facts, it is, of course, a proper statement— 
if he never made application. But I do not think he can 
67 say whether he is a citizen or not. If that is a material 
fact it must be decided on the evidence of the facts. His 
statement that he was not a citizen is excluded. Exception may 
be noted. 
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Mr. Farrell, reading: 

Q. Mr. Ebert, I direct your attention to the petition of plaintiff 
in this case wherein he claims to be the owner of 1,000 shares of 
the preferred capital stock of the R. & H. Simon Company, a New 
Jersey Corporation, evidenced by preferred stock certificate No. 2, 
and also the owner of 3,499 shares of the common capital stock of 
said corporation represented and evidenced by a common stock cer¬ 
tificate No. 29. State whether you and your wife, Emelie Ebert ever 
owned said shares of stock. A. My wife, Emelie, and I owned 
1,000 shares nf the preferred capital stock of the R. & H. Simon 
Company, a New Jersey corporation, which was evidenced by pre¬ 
ferred stock certificate No. 2 and also owned 3,499 shares of the 
common capital stock of said corporation evidenced by common 
stock certificate No. 29 from about the time of the incorporation of 
that company until about the 25th day of June, 1914, when we 
gave the same to our son, Egon Ebert. 

Mr. Stanley: I object to any testimony here by the father or 
mother as to the gift to the son. 

The Court: Well, it is not responsive to the question. He was 
only asked to fix the dates, was he not? 

Mr. Farrell: Pardon me. He calls his attention to the stock, 
and then says, “State whether or not you and your wife Emelie 
Ebert ever owned said shares of stock. 

The Court: He cannot go on and answer that by saying that he 
gave that stock to somebody else. 

Mr. Stanley: Then I move, may it please the Court, that that part 
of the answer be excluded. 

The Court: I think it is not responsive, and may be excluded. 

Mr. Farrell: Exception. 

The Court: Exception may be noted. 

Mr. Farrell, reading: 

Q. If your answer to the next preceding question is that you and 
your wife did own said shares of stock in 1914, state whether or not 
such stock was recorded on the books of the corporation in yours and 
Mrs. Ebert’s name? A. The shares of stock referred to in my last 
answer were recorded on the books of the corporation in the name of 
Heinrich George Ebert, and Emelie Ebert—that is to say, in my 
name and my wife’s name. 

68 . Q. What, if any, disposition did you and your wife, Emilie 
Ebert, make of said shares of stock prior to April 6, 1917? 
A. We gave the shares of stock to our son on June 25, 1914. 

Q. If your answer to the next preceding question is that you and 
Emilie Ebert gave the shares of stock above referred to to your son, 
Egon Ebert, state when such gift was made, and all the circumstances 
surrounding the transaction? A. In the early part of May 1914 
my wife and I arrived in the United States to visit our son, Egon, 
who was residing in the City of Easton, Pa., and for the purpose of 
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making permanent provisions for the establishment of our son in 
the silk business for which he had been trained and educated. 
Shortly before we sailed for home, that is to say the latter part of 
June 1914, we endorsed in blank the certificates above referred to, 
stating to our son that the same were his. We gave the shares of 
stock to our son in consideration of the natural love and affection 
which we had for him, and as before stated, with a view of making 
permanent provisions for him. We also stated to our son on that 
occasion that the stock was to be his share of the estate owned by 
myself and my wife. Because of family dissension with the Simons, 
my wife, Egon and I decided that the shares of stock should not at 
that time be transferred on the books of the company from the 
name of Mrs. Ebert and myself to our son, Egon. For convenience 
and safekeeping we handed the certificates in question, that is to 
say. Certificates Nos. 2 and 29, above referred to, to h. F. Dom- 
merich and Co. bankers, in New York City, to be held for our son. 
It was understood between my wife and me, and our son Egon 
that he (Egon) should have the right to said certificates and have 
the same transferred on the books of the company whenever he 
deemed it expedient to take such action. 

69 Q. What disposition did yoii make of the certificate above 

referred to at the time you gave the stock to your son? A. 
At the time the stock was given to our son; the certificates above re¬ 
ferred to were placed in the possession of the banking firm of L. F. 
Dommerich and Company with the consent of my son. 

Q. If your answer to the next preceding interrogatory is that you 
placed said shares of stock in the possession of L. F. Dommerich 
and Co., Bankers, in the City of New^ York, please state the reasons 
for so doing? A. The shares of stock were placed in the possession 
of L. F. Dommerich and Company for safekeeping until such time 
as my son should desire to remove them and have the shares trans¬ 
ferred on the books of the company to his name. 

Q. Please explain why the shares of stock were not transferred on 
the books of the corporation from your name and the name of 
Emilie Ebert, to that of your son? A. Because of family dissen¬ 
sions which were brought about by the will of Herman Simon, wdio 
died in 1913, and for the further reason that our son Egon who had 
been trained and educated for the silk business was to continue in 
the business as an officer of the corporation, we did not deem it 
advisable to have the stock in question transferred on the books of 
the company to his name as long as the ill feeling towards the Ebeils 
existed. 

Q. State whether or not you and Emilie Ebert have taken any 
action since the gift was made to confirm or ratify the same, and 
if so, explain fully w^hat w^as done by yourself and Mrs. Ebert wdth 
respect to such confirmation? A. After the shares of stock were 
seized by the Alien Property Custodian, I was informed that the 
title of Egon to the shares was questioned, it being contended by the 
government of the United States that the gift was never completed. 
After receiving that information, Mrs. Ebert and I prepared and 
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signed a written statement confirming and ratifying the gift to our 
son made in 1914. This was done on June 3, 1922. 

Mr. Stanley: May it please the Court, I move that the answer be 
excluded for this reason. The only way that the plaintiff here can 
recover is to establish an absolute equitable title in himself prior to 
the seizure, or at the time of the seizure. 

The Court: I might make this suggestion, Mr. Stanley. I think 
this question would perhaps be better argued with the case itself. 
Your motion has been entered in the reporter’s minutes, and I will 
consider it and decide it with the case itself. 

Mr. Farrell, reading: 

Q. If your answer to the next preceding question is that on June 
3, 1922 you made a statement in writing confirming and ratifying 
the gift which was made in 1914, state what became of such paper 
writing? 

70 Mr. Stanley: I object to that, and reserve my right. 

The Court: The same objection will apply to that and to 
all evidence with respect to attempted confirmation, and you will not 
have to renew it. 

Mr. Farrell, reading: 

A. The paper writing confirming the gift was fonvarded to our 
son Egon and we are advised the same was filed with the Alien 
Property Custodian in connection with the claim made by him for 
said shares of stock. 

Q. If you have in your possession a true and correct copy of the 
original writing above referred to, please hand the same to the offi¬ 
cer taking this deposition, and have it attached to your deposition 
as an exhibit? A. I have in my possession now a true and correct 
copy of the original writing above referred to, wherein the gift was 
confirmed, and I now hand the same to the officer taking the deposi¬ 
tion with the request that it be identified and attached to my deposi¬ 
tion. 

(The paper writing referred to is in words and figures the same 
as the exhibit to plaintiff’s petition.) 

Q. State whether or not you now own or have any interest in 
the shares of stock above referred to? A. I do not own, nor do I 
have any interest in the shares of stock above referred to, for the 
reason that the same were given to my son by myself and wife as 
above indicated. 

Q. State whether or not you have children other than the plain¬ 
tiff, and if so, how many? A. Yes, I have two other sons. 

Q. State whether or not you and Mrs. Ebert had other property 
than the shares of stock above referred to at the time you made the 
gift of such stock to your son, Egon, in 1914? A. At the time of 

7—4151a 


50 


EGON EBERT VS. THOMAS W. MILLER ET AL. 


the gift of the shares of stock to our son, Egon, Mrs. Ebert and I 
owned a large amount of property in Europe. 

Q. State whether or not you had sufficient property in Europe 
in 1914 to provide for your other children, as well as you provided 
for your son, Egon Ebert, by the gift of the stock in controversy in 
this suit? A. Yes, we had ample property at that time to provide 
as well for our other children as Egon was provided for by the gift 
of stock in question. 

Answers to Cross-interrogatories. 

Mr. Stanley, reading: 

Q.' When were you in the United States the last time? A. My 
last visit to the United States was in 1914. I arrived in that country 
on or about the first day of May 1914, and sailed from New York 
the latter part of June of the same year. 

71 I had no business connections with either Herman Simon 

or Robert Simon. 

My only connection with the corporation was as a stockholder, 
together with my wife. 

I was not personally associated in business with the R. & H. Simon 
Co. prior to the incorporation. The business before the incorpora¬ 
tion was originally conducted by my wife’s brothers Robert Simon 
and Herman Simon. Robert died in 1901 without children. Her¬ 
man Simon and my wife were Robert’s heirs. Shortly after Robert’s 
death in 1901 my wife and I visited the United States and while 
there Herman Simon made a settlement with my wife giving her 
$100,000 in the R. & H. Simon business. This amount was carried 
on the books of the business as an amount due my wife, Emilie Ebert, 
and she was paid at the rate of 4% interest. 

None of the stock of the R. & H. Simon Company at the time of 
incorporation was issued to me individually; but shortly after the in¬ 
corporation of the company, at the request of my wife, there was re¬ 
issued to her and to me jointly 1,000 shares of the preferred stock, 
and 3,499 shares of the common stock of said company. 

The stock above referred to was issued to Mrs. Ebert and myself 
shortly after our arrival in the United States in 1914. The only 
shares I ever possessed came to me and my wife as above stated. No 
shares of stock were issued to me alon^r. 

I w^as not the sole owner of any certificates of stock, but on June 
25, 1914 my wife and I were the joint owners of two certificates of 
stock in the R. & H. Simon Company. One certificate No. 2 was 
issued to us for 1,000 shares of the preferred stock in the company 
and another certificate which was numbered 29 was fssued to us for 
3,499 shares of the common stock of said company. 

No certificates were issued to me or in my name alone. The cer¬ 
tificates referred to in my answer to the nineteenth cross-interrogatory 
were issued to me and my wife jointly. These were the only certifi¬ 
cates we owned. 
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There was no writing made at the time the gift of the stock was 
made to our son, Egon, in 1914. ^ 

At the time the gift of the shares of stock was made to our son in 
June 1914, it was our intention to make delivery of the certificates 
to him. At the time the gift was made Egon and my wife and I 
talked the matter over. The certificates for the preferred and com¬ 
mon stock above mentioned were examined and passed from hand to 
hand. Egon had them in his hands and his possession at that time 
and looked them over. After the matter was settled finally that the 
shares of stock were Egon Ebert’s it was decided that the transfer 
should not be made on the books of the company at that time from 
my name and my wife’s name to our son’s; but it was agreed 
72 by all of us that the certificates in question should be placed 
in the hands of L. F. Dommerich & Company, bankers of 
New York City, for safekeeping until such time as Egon should 
decide to have the transfer made to his name. Shortly thereafter the 
certificates were left with L. F. Dommerich & Company and it was 
our intention at that time that they should be delivered to Egon when 
called for by him. Egon was present when the certificates were 
placed in the possession of Dommerich and Company. We consulted 
our attorney, Carl C. Hansmann, of the firm of Rounds, Sherman 
and Dwight, for the purpose of ascertaining whether or not the gift of 
the shares of stock could be made to Egon without notifying the 
corporation. We were advised by the attorney that the gift could 
be made without making a transfer by endorsing the certificates in 
blank, and delivering them to Egon. We did endorse the certifi¬ 
cates in blank, and it was our understanding that what we did at that 
time, as above indicated, was a deliver-^ of the certificates to Egon. 

My recollection is that at the time the certificates of stock were left 
with L. F. Dommerich and Company, there was a conversation with 
one of the members of the firm, who requested that some writing 
accompany the stock, and I think he dictated a letter at that time, 
which was signed by Mrs. Ebert and myself. 

At the time the gift was made to our son, there were present my 
wife and son Egon, and myself. I would not undertake to state the 
exact language used at the time the gift was made. In substance my 
wife and I said to our son Egon on that occasion that the stock was 
his. The certificates numbered 2 and 29 above referred to were 
examined by Egoij. He had them in his hands and there was a long 
conversation as to whether or not it was advisable at that'time to have 
the shares of stock transferred to his name. We told him the stock 
was his and my wife and I gave him some advice as to his future 
course of business, conduct, etc. and finally it was agreed by Egon, 
Mrs. Ebert and myself that the certificates should be left for safe¬ 
keeping with L. F. Dommerich and Company in New York until 
v«uch time as Egon desired to have them transferred to his name. 
No stranger was present on this occasion but a few days after this 
conference we went to see our lawyer Mr. Hansmann and in his 
office and in his presence talked the matter over again, and we were 
advised by Mr. Hansmann that the certificates should be endorsed 
in blank by Mrs. Ebert and myself. We endorsed the certificates in 
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blank in his office and then went with Egon to the office of L. F. 
Dommerich and Company, where the certificates were left for safe¬ 
keeping; as stated in my previous answer. Mrs. Ebert and myself 
talked the matter over with Dr. Wirbelauer and his wife at their 
home in Paterson, N. J., shortly before sailing from New York for 
home. Dr. Wirbelauer was our most intimate friend in the United 
States and I think that he and the lawyer were the only ones who 
were advised of the gift. I am not sure whether anything was said 
to the bankers about the gift at the time the certificates were left in 
their possession. 

The oral statement was made in our conference held a day or two 
before the 25th of June 1914 in Easton, Pa., and the same was 
73 repeated at the office of Carl C. Hansmann at which time 
Emilie Ebert, Egon Ebert, our Attorney, Carl C. Hansmann, 
and myself were present. This last conference was held on the 25th 
of June 1914. At that time we endorsed the certificates in blank. 

My wife and I gave a joint proxy to Egon to vote the stock until 
such time as he should deem it expedient to have it transferred on the 
books to his name. The proxy was executed on the 9th day of June 
1915 and forwarded to him by mail. The proxy covered the 1,000 
shares of preferred stock and the 3,499 shares of common stock above 
referred to. 

The dividends which were declared from time to time by the R. & 
H. Simon Company were issued to my wife and myself as record 
owners of the shares of stock above mentioned and such dividends 
received by us were turned over to Egon. I do not recall the exact 
amount of such dividends; but from the time the gift was made in 
1914 up until the time of the war between Germany and the United 
States, I should say it amounted to about $16,000 or $17,000. 

The dividends on the 1,000 shares of the preferred stock were 
made payable to me and my wife and by us turned over to my son, 
Egon. 

I am not sure whether any dividends on the 3,499 shares of com¬ 
mon stock were ever paid to us. The last amount paid to us was for 
a larger sum than other payments previously made and if any divi¬ 
dends were declared on the common stock they may have been in¬ 
cluded in the last amount paid to us, but we were not told of this. 

Emilie Ebert, being duly sworn, in answer to interrogatories and 
cross interrogatories, propounded to the said witness, then being in 
the principality of Liechtenstein, testified as follows: 

My name is Emilie Ebert, am fifty-nine years of age, reside witli 
my husband in the principality of Liechtensteih and I am the wife of 
defendant, Heinrich George Ebert, and mother of the plaintift’, 
Egon Ebert. 

My husband and I went to the United States early in May 1914 
and sailed from that country for home in the latter part of June of 
that same year. Our son Egon was residing in Easton Pa. at the 
time of our visit to the United States in 1914. 

At the time of our visit to America in 1914 my husband and I 
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QWHed 1,000 shares of the preferred capital stock of the R. & H. 
Simon Co., a New Jersey corporation, which was evidenced by stock 
certificate numbered 2, and we also owned 3,499 shares of the com¬ 
mon capital stock of said corporation, which ownership was evidenced 
by stock certificate numbered 29. My recollection is that the stock 
was all registered in my name at the original issue, and later on at 
my request it was changed or re-issued to me and my husband 
jointly. 

74 Shortly prior to the date when we sailed for home; my hus¬ 
band and I and our son, Egon, had a conference with respect 

to his future business—at which time we had in our possession the 
certificate of stock above referred to. At this conference we stated to 
our son, Egon, that as we were growing old it would probably be our 
last visit to the United States, and it was our wish and desire in con¬ 
sideration of the love and affection which we had for him, to make a 
permanent arrangement to establish him in the silk manufacturing 
business, for which he had been trained and educated. My husband 
and I both stated to our son on that occasion that the stock was his 
and that the same was to be his share of the estate owned by my hus¬ 
band and myself. A day or two following this conference my hus¬ 
band, Egon and I went to see our attorney, Carl C. Hansmann, to find 
out what was necessary to be done to make the gift of the shares of 
stock to our son without letting anyone connected with the R. & H. 
Simon Company know about it. Mr. Hansmann advised us that the 
gift of stock could be made by endorsing the certificates in 

75 blank. My husband and I then endorsed the certificate in 
blank, in his office. When handed the certificates to Egon, 

and it was then and there decided between us, that is, between my 
husband, Egon and I, that the certificates representing said shares of 
stock should be placed in the possession of L. F. Dommerich and 
Company for safe keeping for our son, Egon, and that he should 
take possession of the same at any time he deemed expedient to do so. 
The stock was then in our name; that is, in my name and my hus- 
band^s name on the books of the corporation. For family reasons 
we did not deem it wise to have the transfer made at that time, but it 
was understood that Egon should take the shares of stock to the 
company and have the same transferred whenever he deemed it'^ 
expedient to do so. From the time the gift was made to the present 
time we have never had any control, ownership, or interest in said 
shares of stock, and have always regarded the same as the property 
of our son. 

Mr. Farrell, reading: 

Q. State whether or not you and your son have ratified and con¬ 
firmed said gift at any time since the same was made? A. Yes. 
Sometime in 1922. I think on June 3, 1922, my husband and I pre¬ 
pared and signed a paper writing ratifying and confirming the gift 
which we made in 1914 to our son, Egon Ebert, of the shares of stock 
above mentioned. 
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Mr. Stanley: I make the same motion to strike that out. May it 
be reserved? 

The Court: That will be reserved. 

Mr. Farrell, reading: 

Q. If you Tvere present when the deposition of your husband Hein¬ 
rich George Ebert was taken, state whether or not the answers given 
by him relating to his citizenship and to the transactions relating to 
the gift of said shares of stock to your son, Egon, are true? A. I was 
present when the deposition of my husband was taken on this 
date in the above entitled cause, and heard the answers given by him 
to the interrogatories from 1 to 24, both inclusive, and I am familiar 
with all the facts and circumstances referred to in the questions pro¬ 
pounded to him, and the answers given thereto, and the answers 
made by him to said interrogatories are to the best of my knowledge 
and belief, true and correct. 

Mr. Stanley: As to all questions, therefore, may it please the 
Court, upon which objections have been made and rulings made in 
the deposition of Heinrich George Ebert, I understand the same rul¬ 
ings will be made as to these confirmations? 

The Court: Yes. 

Mr. Farrell, reading: 

Q. State whether or not you and your husband have lived together 
as man and wife continuously since you left Germany in 183IV:^ A. 
My husband and I have always lived together as man and wife since 
we were married. 

76 Q. State whether or not you have owned or had any interest 

in said shares of stock since June 25,1914? A. I do not own, 
or claim to own, any interest in the shares of stock in question in this 
suit. It was the intention of my husband and myself to give said 
shares of stock to our son — 1914. We have claimed no interest in 
said shares of stock since the gift was made. 

Mr. Stanley: As to that first “I do not own any interest,” I move 
that that be stricken out. There is a question of law here, after the 
facts have been shown. 

The Court: Yes; I think you are right about that. 

Answers to Cross-interrogatories, 

I was never actively associated in business with my brother 
Herman Simon. Robert Simon and Herbert Simon were engaged in 
the manufacture of silk. They had a factory at Union Hill, N. J., 
and one at Easton, Pa. My brother Robert died in 1901. His next 
of kin were Herman Simon and myself. As heir-at-law of Robert I 
made a settlement with my brother Hermon Simon wherein I was 
given $100,000.00 in the business of R. & H. Simon Co. or rather this 
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Was carried as a liability on the books of the business at 4 % interest 
as an amount due to me. 

My brother Herman Simon died in 1913 leaving a will in which 
he left instructions for the organization of a corporation to carry on 
the business. A company was incorporated. For my $100,000 in¬ 
terest in the R. & H. Simon business there was issued to me 1,000 
shares of the preferred stock in the R. & H. Simon Co., incorporated, 
and for my share in my brother Herman’s estate which as 350- 
2,000ths part, there was issued to me 3,500 shares of common stock 
in the R. & H. Simon Co., Inc. Certificates were first issued to me 
personally for the whole amount of the stock, and thereafter the cer¬ 
tificates were surrendered and at my request there was issud to me and 
my husband jointly 1,000 shares of preferred and 3,499 shares of 
common stock. 

Shortly after the incorporation of the R. & H. Simon Co., in the 
latter part of April 1914 there was issued to me 1,000 shares of pre¬ 
ferred and 3,500 shares of common stock, as indicated in my answer 
to the Seventh cross-interrogatory. 

I accepted 1,000 shares of preferred stock in the R. & H. Simon 
Co. at the time of its incorporation for the $100,000 due me from the 
R. & H. Simon business which you might consider as a purchase. 

On or about the 25th of June 1914 my husband and I were the 
joint owners of stock in the R. & H. Simon Company. 

My husband and I were joint owners of 1,000 shares of the pre¬ 
ferred stock, for which Certificate No. 2 was issued to us and 3,499 
shares of common stock for which Certificate No. 29 was issued to 
us. 

77 At the time the stock was given to our son Egon in 1914 the 
certificates were handed to Egon Ebert, and he examined them 
in our presence. It was decided, however, that the stock should not 
be transferred on the books of the company at that time, for the rea¬ 
son that we did not desire the widow of Herman Simon or anyone 
else connected with the corporation to know of the fact that the stock 
belonged to Egon. It was agreed by all parties that is, my husband, 
myself and Egon that the certificate should be placed wfith L. F. Dom- 
merich and Company, Bankers, in New York City, until such time as 
Egon might decide to have them transferred to his name on the books 
of the company. In connection with the making of the gift the 
stock certificates were endorsed in blank by my husband and myself. 

My recollection is at the time the certificates were placed in the 
possession of L. F. Dommerich and Company there was some conver¬ 
sation with Mr. Dommerich and he requested a letter be written to his 
company, and thereupon a letter was dictated and signed by us. 

At the family conference when the stock was given to our son, 
Egon, it is my recollection that no one was present except my hus¬ 
band, Egon and myself. Within a day or two thereafter, that is to 
say, on the 25th day of June, my husband, myself and Egon went to 
see Carl C. Hansmann, our attorney in New York City for the pur¬ 
pose of determining what was necessary to be done by us to make the 
gift. We advised the attorney at the time that we wanted to give the 
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stock to Egon or rather that we had already given it to him, and asked 
what was necessary to be done. We told him that we did not wish 
the R. & H. Simon Company to know of the transaction. Thereupon 
he advised that an endorsement of the certificates in blank by me and 
my husband and the delivery of them to Egon was all that w^as re¬ 
quired. Thereupon in his office we endorsed the certificates in blank 
and delivered them to Egon. Thereupon we went to the office of L. 
F. Dommerich and Company with Egon and the certificates were 
placed in their possession for safe keeping until such time as Egon 
might desire to take them to the officer of the corporation to be trans¬ 
ferred on the books of the company to his name. We also told Dr. 
Wirbelauer and his wife who were our most intimate friends in the 
United States at their home in Paterson, N. J., that we gave all the 
stock to our son Egon. 

Shortly before my husband and I sailed for Europe in 1914 my hus¬ 
band and son Egon and I had a family conference regarding my 
son^s future plans. Egon was educated and trained for the purpose 
of engaging in the business of manufacturing silk. It was our desire 
the- he should be associated with the R. & H. Simon Company and 
we so expressed this desire to him at the conference. My husband 
and I both stated to him on that occasion that the stock was his—that 
this stock was to be his share and portion of the estate owned 
78 by mv husband and myself. We had twn sons in Europe and 
sufficient property in that country to, provide for them. All 
of these matters were talked over at he conference and wffiile I am not 
able to state the exact language used, w e did say to our son on that oc¬ 
casion that the stock w as given to him. 

The oral statement to which I referred w’as made at our family con¬ 
ference at Easton, Pa. on or about the 23rd or 24th of June, 1914; 
and on the 25th of June we went to the office of our attorney, Mr. 
Hansmann, in New York City and in his presence and in the pres¬ 
ence of Egon the same statements w^ere made by my husband and by 
me and at which time we endorsed the certificates in blank, as indi¬ 
cated in the previous answer. 

As the stock wffiich w e gave to Egon in 1914 stood in our names on 
the books of the corporation w’e executed a proxy for him to vote his 
own stock. This was done in order to keep the Simons from know¬ 
ing that Egon w’as owner of the stock. 

The proxy was executed on June 9, 1915 and forw^arded to Egon, 
and the proxy covered 1,000 shares preferred stock and 3,499 shares 
of common stock. 

From time to time the R. & H. Simon Company declared dividends. 
Cliecks for such dividends w'ere made payable to Heinrich George 
Ebert and Emilie Ebert, that is, to my husband and myself. I am 
unable to state the exact amount of dividends received. I should say 
the total amount received betw^een the time of the gift and April 6, 
1917 w^as about $16,000 or $17,000. All the dividends were made 
payable to me and my husband and w^ere turned over to our son, 
Egon. 

I was never told whether any dividends were paid on the common 
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stock. If they were paid they must have been included in our last 
payment for this payment was for a larger amount. 

We received dividends upon the 1,000 shares of preferred stock but 
as before stated I am not sure whether we received any dividends upon 
the common shares. All dividends received by us were turned over 
to our son Egon. The only stock of the R. & H. Simon Company 
standing in our name was 1,000 shares of preferred and 3,499 shares 
of common. 

79 The deposition of Dr. William L, Wirbelauer was duly 
offered in evidence and the witness, being duly sworn, testi¬ 
fied on behalf of the plaintiff as follows: 

My name is William L. Wirbelauer, age 41, a chemist by profes¬ 
sion, and I am a resident and citizen of the United States. I was 
bom in Russia, of German parents, and resided in Germany before 
coming to the United States in 1904. I have known Egon Ebert 
since boyhood, and I am well acquainted with his father, Heinrich 
George Ebert, and his mother, Emilie Ebert. While they were re¬ 
siding in Austria I saw them frequently, and after their return to 
Germany in 1901. After my arrival in the United States in 1904 
I was empolyed by Herman Simon, brother of Emilie Ebert, in his 
Union Hill, N. J., and Easton, Pa. factories and from 1912 on I 
was managing his Paterson, N. J. plant known as the Piece Time 
Dyeing and Finishing Plant. In 1914, while Heinrich George 
Ebert and Emilie Ebert were visiting in the United States I saw 
them at my home in Paterson, N. J., when Mr. and Mrs. Ebert paid 
their farewell visit to us shortly before they sailed. 

Mr. Farrell, reading: 

Q. At that time and on that occasion did Heinrich George Elert 
say anything to you about a gift of certain shares of stock of the 
R. & H. Simon Company to his son, Egon? A. He did. 

Mr. Stanley : I object to that, may it please the Court—the state¬ 
ment made by the father on the same ground as the objections 
that I made before to similar testimony by the father and mother 
as immaterial and irrelevant. 

The Court: These statements were made to whom? 

Mr. Farrell: Dr. Wirbelauer, the witness. 

The Court: I do not see how it could be admissable. I will ex¬ 
clude it and note an exception. 

Mr. Farrell: I will offer the balance of the deposition respecting 
the declaration as to the gift without reading, or would you prefer 
that I should read it? 

The Court: No, it is not necessary to read any statements that he 
made regarding the gift. Those will be excluded. 

Thereupon the testimony of the witness regarding the gift, as con¬ 
tained in his deposition, offered in evidence and excluded as above, 
is as follows: 
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Upon the occasion of Mr. Ebert’s farewell visit to my home im¬ 
mediately before sailing for Europe, he stated to me ‘‘that it was 
in all probability his last visit to America and that it had been ad- 
visalle to arrange matters in such a way that there would be no diffi¬ 
culty later on in Egon becoming a factor in the business, in accord¬ 
ance with the understanding he had with Mr. Herman Simon in 
1903, whereby Egon was especially trained for the silk textile busi¬ 
ness and brought to this country to enter the works of Mr. Simon 
and eventually to become his successor, and he therefore had given 
to his son the shares of preferred and common stock in the R. & H. 
Simon Company, endorsed in blank, and deposited them with L. F. 
Dommerich & Co. He also said that in consideration of the family 
quarrel which existed at that time due to a certain animosity shown 
by Mrs. Simon, he did not think it prudent or wise to effect 
80 the transfer of the certificates on the books of the company 
at that time, but as far as he understood the American law, 
the transfer in blank was sufficient for the time being and would 
enable Egon to act whenever he should consider the time ripe to do 
so. He said it was a settled understanding that Egon was to stay 
in America forever, while his other sons were to enter into enter¬ 
prises abroad where he was connected, and that he would make 
equivalent arrangements in his estate for his other sons as long 
as Egon received his American property.” In our conversation Mr. 
Ebert referred to $100,000 par value of preferred shares and told 
me that this represented the only issue of preferred shares of the 
company, and that issue was made to satisfy and settle certain 
family arguments that were involved. Mr. Ebert also spoke of 
about 3,500 shares of common stock in the company. I believe the 
issue of preferred shares was made to bring about peace. 

The witness further testified that the R. & H. Simon Company 
was a copartnership between two brothers, Mr. Robert and Mr. Her¬ 
man Simon. Robert died in 1902 without children. Herman died 
in 1913, leaving a step-daughter and widow, but no male heirs to 
the business. 

Mrs. Simon, for reasons which I do not know in detail had 
other ideas in her mind after the company was formed, of which 
she forced herself to be(?ome President at quite a considerable salary, 
which is exceptional in the case of a woman who is not active in a 
business, and from the very start objections to Egon’s proceedings 
along the lines that he, his father, and Herman Simon had entered, 
the family troubles began. 

Mr. Farrell, reading: 

Q. Did Mr. Ebert ; I mean Heinrich George Ebert, ever make 
other mention, in your presence, as to his citizenship? A. That 
question came un on several occasions, as he was one of the class 
that you will find abroad where a man is without a country. 

Mr. Stanley: May it please the Court, I object to that question; 
first, on the ground that it is immaterial, the citizenship of Hein- 
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rich George Ebert being not a material issue here in any respect; 
and second, that it does not call for specific facts. I move that it be 
stricken out. 

The Court: I do not think it admissable. You may note an ex¬ 
ception. 

Mr. Farrell, reading: 

Q. On what occasion do you remember. Doctor, did he talk to 
you about his citizenship? 

Mr. Stanley: I object to that. 

The Court: That does not involve any transaction, as I under¬ 
stand it, that he was engaged in respect to which he made the state¬ 
ment as to his citizenship. 

Mr. P'arrell: No; a declaration respecting his citizenship. 
81 The Court: Oh, well; it is not admissable. 

Mr. Farrell: I would like to have an exception. 

The Court: An exception may be noted. 

Mr. Farrell, reading: 

Q. Please give his conversation in reference to his citizenship. 

The Court: That is excluded. 

Mr. Farrell: The same reservation. 

The Court: Exception may be noted. 

Mr. Farrell, reading: 

Q. What did he say, if anything, in 1914 as to his citizenship? 

The Court: That will be excluded and exception noted. 

Mr. Farrell: I think, if the Court please, I will have to take an 
exception to your ruling on that question. I do not believe it 
material to read the balance of the testimony. It touches the same 
questions that you have considered, statements respecting the gift 
and statements respecting citizenship. 

The Court: I do not think either one is admissable. 

Mr. Farrell: I apprehend your ruling will be the same. 

Mr. Stanley: That means, your Honor, I suppose that all of the 
testimony on direct examination in the deposition is excluded. 

The Court: What is there left that he has testified to, anything? 

Mr. Stanley: There is not anything left that I can see. 

The Court: Well then, of course, there is no cross-examination. 

Mr. Stanley: Yes, of course that is so. 

, Mr. Farrell: There is no objection to your reading the cross- 
examination. 

Mr. Stanley: There is nothing to read. 

The Court: Of course, the fact that they were here in the coun¬ 
try at the time and that they were at his residence is admissable 
as far as it goes. That was read and no motion was made to exclude 
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that, and in New York at that time, that is a corroboration to a 
certain extent of their statements. 

Mr. Stanley: I have no objections to that. 

Thereupon the testimony of the witness regarding the citizenship 
of Heinrich George Ebert, as contained in his deposition, 

82 offered in evidence and excluded as above, is as follows: 

Witness: Within the past ten years I have met and talked with 
Mr. Heinrich George Ebert on few occasions and each time curing 
our conversation he has referred to the fact that he was a man 
without a country. During his visit to the United States in 1914 
he again mentioned the fact that he was a man without a country. 

83 Plaintiff offered in evidence a copy of the German law re¬ 
specting the loss and acquisition of German citizenship as set 

forth in the German and English language, and certified to by the 
German Ambassador, whose credentials are certified to by the Secre¬ 
tary of State, to which offer the defendant objected as irrelevant, im¬ 
material and incompetent, the court sustaining said objection on the 
ground that it was irrelevant and immaterial, to which action of the 
court plaintiff, by counsel, excepted. 

Thereupon the said document was offered for identification as 
plaintiff’s Exhibit A, and is as follows: 

Copy. 

Translation of Certain Provisions of the German Statute of June 1, 
1870, Concerning the Loss and Acquisition of Nationality in the 
German Empire and in the Various States Thereof. 

Sect. 13. State nationality can be lost henceforth in the following 
ways only: 

1) By di-charge upon application therefor (sections 14 and fol¬ 
lowing) . 

2) By decree of the public authority (sections 20 and 22). 

3) By a residence of ten years abroad (section 21). 

4) In the case of illegitimate children the father having another 
allegiance than that of the mother, by legitimation effected pursuant 
to the provisions of law. 

5) In the case of a German woman by marriage with a person 
having allegiance in another State of the Confederation, or with a 

foreigner. 

84 Sect. 14. The discharge is granted by the issue of a dis¬ 
charge document by the superior administrative authority 

of the State. 

Sect. 21. Germans who leave the territory of the Empire and 
sojourn during a period of ten years uninterruptedly abroad lose 
thereby their state nationality. The above designated period is 
reckoned from the time of the departure from the territory of the 
Empire; or, if the person leaving is in possession of a passport or 
home certificate, from the time of expiration of this paper. It is in- 
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terrupted by an entry on the files of a consulate of the Empire. Its 
.course recommences with the day following the cancellation of the 
entry on those files. 

♦ ♦♦♦♦♦♦ 

For Germans who sojourn in a foreign state for at least five years 
uninterruptedly and at the same time acquire nationality there, the 
period of ten years may by treaty be reduced to one of five, whether 
or not the persons concerned are in possession of a passport or home 
certificate. 

Translation of the German Statute Relating to Citizenship, Dated 

July 22, 1913. 

First Section. 

General Provisions. 

S. 1. 

A German is a person who possesses the citizenship of a confederate 
state (S, 3 to 32) or the immediate citizenship of the Empire (Secs. 
33 to 35). 

S. 2. 

Alsace-Lorraine is regarded as a confederate state within the mean¬ 
ing of the Statute. 

The Protectorates are regarded as inland within the meaning of 
this statute. 

85 Second Section. 

Citizenship of a Confederate State. 

S. 3. 

The citizenship of a confederate state is acquired 

1. by birth (S. 4); 

2. by legitimation (S. 5); 

3. by marriage (S. 6); 

4. by admitt€Lnce in the case of a German (Secs. 7-16); 

5. by naturalization in the case of a foreigner (Secs. 7-16). 

S. 4. 

The legitimate child of a male German acquires by birth the citi¬ 
zenship of the father, the illegitimate child of a female German the 
citizenship of the mother. 

A child who is found within the territory of a confederate state 
(foundling), is regarded as a child of a citizen of such confederate 
state unless it be proved that this is not the case. 
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S. 5. 

The legitimation effected by a German which is valid according to 
German Law gives to a child the citizenship of the father. 

S. 6. 


By marriage with a German a wife acquires the citizenship of the 
husband. 


S. 7. 


Admittance to citizenship must be granted to every German on 
his request by every confederate state in whose territory he has es¬ 
tablished himself, save there be a reason that would justify under 
Secs. 3 to 5 of the Statute on free migration dated November 1, 
1867 (Federal Statutes p. 55) the non-acceptance of a per- 

86 son desirous to immigrate or the refusal of further permission 
to stay within the territory. 

The request of a married woman must be consented to by the hus¬ 
band ; in case of refusal of such consent the consent of the Board of 
Guardianship shall be deemed sufficient. For a person under 
paternal power or under guardianship request must be made by the 
legal representative, if the person is not yet 16 years of age. If the 
sixteenth year has been completed, the request must be consented to 
by the legal representative. 

S. 8. 

A foreigner who is residing in the inland, can be naturalized by 
the confederate state of his residence, if 

1. according to the laws of his home country he is of unlimited 
legal competency or, according to German Laws, would be of un¬ 
limited legal competency, or, if the request is made by the legal 
representative or with his consent. Sec. 7, No. 2, Section 2 being cor¬ 
respondingly applied; 

2. *his conduct has been without reproach; 

3. he has apartments of his own or other lodging at the place of 
residence; 

4. is capable of supporting himself and his relatives at the place 
of residence. 

Before the naturalization, information about the conditions set 
forth under No. 2 to 4 is to be asked for from the authorities of the 
place of residence and from the poor-laws authorities in case of the 
community's not being an independent body under the poor laws. 

87 S. 9. 


The naturalization by a confederate state may only be granted 
after it has been established by the Imperial Chancellor that no 
other confederate state has objected to the naturalization; when a 
state objects the Federal Council has to decide if naturalization may 
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be granted. Only such objections may be raised which rely upon 
facts justifying the apprehension that the naturalization of the ap¬ 
plicant might be dangerous to the welfare of the Empire or of a 
confederate state. 

The provisions of Section I are not applicable 

1. to former citizens of a confederate state to which request is 
made, to children or grand-children of such persons, nor to persons 
who have been adopted as children by citizens of such state save the 
applicant belonging to a foreign state; 

2. to foreigners born in the German Empire, in case they have 
continually resided within the confederate state to which request is 
made up to their 21st year of age and have made request to be 
naturalized within 2 years after completing their 21st year. 

Sec. 10. 

The widow or divorced wife of a foreigner who was at the time of 
marriage a German, is to be naturalized by the confederate state in 
the territory of which she has established herself, provided that she 
complies with the conditions set forth in Sec. 8, Section 1, No-. 1 
and 2. 

In regard to No. 2, information is to be asked from the community 
at the place of residence. 

88 S. 11. 

A former German who lost citizenship of the Empire by discharge 
when minor, must be naturalized on his request by the confederate 
state in the territoy of which he has established himself, provided 
he complies with the conditions set forth in P. 8, Section 1 and makes 
request within 2 years after being of age. The provision of P. 8, 
Section 2 shall not be applied. 


S. 12. 

A foreigner who has been in active army or navy service like a 
German at least for 1 year, must be naturalized by the confederate 
state in the territory of which he has established himself, provided 
he complies with the conditions set forth in P. 8, Section 1, and 
provided further that the naturalization implies no danger to the 
welfare of the empire or of the confederate state. The provisions 
of P. 8, Section 2 and that of P. 9, Section 1 shall not be applied. 

S. 13. 

A former German who resides in the inland can be naturalized 
on his request by the confederate state to which he formerly be¬ 
longed, provided he complies with the conditions set forth in P. 8, 
Section 1, No-. 1 and 2; like a former German shall be treated a 
person who is of German origin or was adopted by a former German. 
Before naturalization the Imperial Chancellor is to be notified; the 
naturalization is not allowed if the Imperial Chancellor objects. 
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S. 14. 

The appointment to a place in the state service made or consented 
to by the Government or the Central authorities or a higher admin¬ 
istrative body of the confederate state, in the service of the 

89 community or a body of communities, or the public school 
service, or in the service of a religious body admitted by the 

confederate state, shall be regarded as admittance to citizenship for 
a German, as naturalization for a foreigner, provided that no pro¬ 
vision to the contrary be made in the letter of appointment or 
consent. 

S. 15. 

The appointment to a place in the service of the empire shall be 
regarded as naturalization in a confederate state, in the case of a 
foreigner who has his official residence within such confederate 
state provided that no provision to the contrary be made in the letter 
of appointment. 

If and when such public sen^ant has his official residence in a 
foreign country and derives his official payment from the imperial 
pay office, he must be admitted to citizenship by the confederate 
state to which he applies; if he does not derive payment from the im¬ 
perial pay office, he can be admitted with the consent of the Imperial 
Chancellor. The admittance to citizenship or naturalization becomes 
effective with the handing over of the letter executed by the hi«:her 
administrative body for such purpose or by the handing over of the 
letter regj^ding the appointment effected under the provisions of 
P. 14 or P] 15, Section 1. 

The admittance to citizenship or naturalization applies to the 
wife and to such children as are represented by the admitted or nat¬ 
uralized person according to paternal power. Daughters who are 
married or have been married are excepted. 

Third Section. 

S. 32. 

The immediate citizenship of the empire may be granted 

1. to a foreigner who has established himself in a protector- 

90 ate, or to a native of a protectorate; 

2. to a former German who has established himself in the 
inland: like a former German shall be treated a person who derives 
his origin from, or has been adopted by a former German. 

S. 34. 

The immediate citizenship of the empire must be granted to a 
foreigner holding office in the imperial service and having his 
official residence in a foreign country, provided he derives his official 
income from the imperial pay office; in case he has no such income 
the citizenship may be granted to him. 
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S. 35. 

The provisions of this statute regarding citizenship in a confed¬ 
erate state are to be applied to the immediate citizenship of the 
empire, the provisions of Part 4, Section 2; P. 8, Section 2, P. 10, 
Sentence 2, P. 11, Sentence 2, P. 12, Sentence 2 and P. 14-21, how¬ 
ever, are only applicable correspondingly so that the Imperial Chan¬ 
cellor takes the functions of the central authority of a confederate 
State, and that the Imperial Chancellor or an authority designated 
by him takes the functions of the higher administrative body. 

91 German Embassy. 

I hereby certify that the annex- is a true copy 

1. of the provisions concerning loss of citizenship of the German 
statute dated June 1st, 1870, which law was in force until January 
1st, 1914; 

2. of the provisions concerning admittance to citizenship and 
naturalization of the German statute dated July 22nd, 1913 which 
came into force on January 1st, 1914. 

I also certify that the translation of the said provisions as annexed 
hereto are correct. 

Washington, D. C., November 6, 1923. 

[seal.] 0. WIEDFELDT, 

German Ambassador. 


92 


No. 5689. 


United States of America. 


Department of State. 


To all to whom the presents shall come. Greeting: 

I certify that, 0. Wiedfeldt, whose name is subscribed to the paper 
hereto annexed, is duly accredited to this Government as Ambassador 
Extraordinary and Plenipotentiary of Germany.* 


In testimony whereof, I, Charles E. Hughes, Secretary of State, 
have hereunto caused the Seal of the Department of State to be 
affixed and my name subscribed by the Chief Clerk of the said 
Department, at the City of Washin^on, this 7th day of November, 
1923. 


CHARLES E. HUGHES, 

Secretary of State, 
By BEN. D. DAVIS, 

Chief Clerk. 


♦For the contents of the annexed document the Department assumes no re¬ 
sponsibility. 
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93 Mr. Farrell: It is undoubtedly settled by the Supreme 
Court that counsel may call someone learned in the law to 

prove the law of a foreign country. 

The Court: Oh, there is no doubt about that. 

Mr. Farrell: The Counselor of the German Embassy, I think, pre¬ 
pared the certificate for the Ambassador’s signature. It was pre¬ 
pared under his supervision. We can call him in a few minutes to 
testify as to the law of Germany respecting acquiring German citi¬ 
zenship and the losing of German citizenship. 

The Court: That is to testify to what is shown in the certificate? 

Mr. Farrell: To have him testify, yes. 

The Court: Why can we not help him to the extent of treating 
it as if that offer had been made, and the court held it imma¬ 
terial, of course, strictly, they would have to produce a witness on 
the stand ready to testify that what they ottered to show is shown 
by the certificate of the Ambassador. Can we not treat it as if they 
had offered to show it by the Counselor. They offered to call a 
witness on that subject to testify, as stated in their certificate, and 
the court holds that immaterial, excludes, and notes an exception. 

Mr. Stanley: I will agree to that. 

Mr. Farrell: I except, if your Honor please, to have the Coun¬ 
selor for the German Embassy, who is learned in the law and quali¬ 
fied in the matter, and have him bring with him the German text 
of the law published pursuant to German authority setting forth 
the law as set forth in the transcript and the certificate of the Ger¬ 
man Ambassador. I also want to prove, in that connection, by the 
Counselor, one other fact; that is, that the citizenship of the wife 
merges in that of the husband, and she loses it with the husband. 

The Court: I think you ought to have the benefit of the fullest 
statement of what your authority is, inasmuch as the court holds 
it immaterial. We shall be glad to have you have it in that shape 
if you desire it. 

Mr. Stanley: Of course, may it please the court, even if Judge 
Farrell should bring to court the Counselor and ask him these ques¬ 
tions, they would be excluded under your ruling, so that the text 
would not get in any w’ay, if I understand the ruling correctly. 

The Court: No, but it would be a part of his offer. 

Mr. Stanley: Yes, but I consent that it be understood. 

The Court: I think the waiver of the production of the witness 
by counsel for the Government probably dispenses with the neces¬ 
sity of calling the witness, especially when the court suggests it, and 
the court is willing to treat the witness as here and the offer as 
made. I do not think the Government, in good faith, would 

94 raise an objection on the ground that the witness is not here. 

Mr. Farrell: It is understood that I am to put into the 
the record, in case of appeal, tlie German text of the law. 

The Court: As vour offer. 

Plaintiff offered in evidence a certificate of the German Ambassa¬ 
dor setting forth that Heinrich George Ebert lo.rt his German and 
Prussian citizenship September 19, 1883, to which offer the defend- 
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ant objected, the court sustaining said objection on the ground 
that it was irrelevant and immaterial, to which action of the court 
the plaintiff, by counsel, excepted. 

Thereupon the said certificate was marked for identification as 
plaintiff’s Exhibit B, and is as follows: 

This is to certify that the records of my government show that 
Heinrich Georg Ebert, born at Hanover, April 23, 1850, lost his 
Prussian citizenship on the 19th day of September, 1883, and has 
not since reacquired either Prussian or German citizenship. 

Washington, D. C., x4ugust 17, 1923. 

[seal.] 0. WIEDFELDT. 


95 No. 5281. 

United States of America, 

Department of State. 

To all to whom these presents shall come. Greeting: 

I certify that 0. Wiedfeldt, whose name is subscribed to the paper 
hereto annexed, is duly accredited to this Government as Ambassa¬ 
dor Extraordinary and Plenipotentiary of Germany. 

In testimony whereof I, Charles E. Hughes, Secretary of State, 
have hereunto caused the Seal of the Department of State to be 
affixed and my name subscribed by the Chief Clerk of the said De¬ 
partment, at the city of Washington, this 10th day of October, 1923. 
[seal.] CHARLES E. HUGHES, 

Secretary of State, 
By BEN G. DAVIS, 

Chief Clerk. 

96 Charles W. Muller, being duly sworn, testified on behalf 
of the Government as follows: 

That he is a resident of Union Hill, N. J., and is a director in 
the R. & H. Simon Co.; that in 1914 he was executor of the will of 
Herman Simon and Vice President of the R. & H. Simon Co., 
which position he held until one year and a half ago; that he 
knows Egon Ebert, the plaintiff, very well and also knows his father, 
Heinrich George Ebert, and his mother, Emilie Ebert; that they 
never spoke to him about any gift; that in his private office at 
Union Hill, N. J. he saw Heinrich George Ebert and Emilie Ebert 
transfer certificate #29, for 3,499 shares of common stock, and 
certificate #2, for 1,000 shares of preferred stock, in blank by sign¬ 
ing their names to the certificates; that after this was done he signed 
his name as witness in the lower left hand corner of the certificates; 
that some other officers of llie corporation might have been present 
when that was done but he does not think that Egon Ebert was pres¬ 
ent on that occasion; that his name was written in later as attorney 
when he made the transfer on the books and turned the certificates 
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over to the Alien Property Custodian; that the issuance of divi¬ 
dends upon the stock of the R. & H. Simon Co. was in his charge 
down to the time the stock was seized by the Alien Property Custo¬ 
dian; that the preferred stock had a clause in it that the dividends 
should bear 4% interest except when dividends were paid on com¬ 
mon stock. Then the dividends would represent 6% on the pre¬ 
ferred stock. That the common stock paid from 1% to 8% divi¬ 
dends. The witness identified certificates No-. 2 and 29 the same 
being plaintiff’s Exliibits D and E, as having been endorsed in his 
office as above stated. 

The witness further testified that he does not know the exact 
amount of dividends paid on the preferred and common stock from 
the date it w^as issued until the date it was seized, but approxi¬ 
mately it amounted to $25,000: that the company remitted the 
dividends in dollars to Goldman & Saks and they in return remitted 
to the Eberts the dividends by check in marks or by cable; that 
except for one or two occasions the company received receipts from 
Goldman & Saks and Mrs. Ebert and her husband, of the parents. 

On cross examination witness testified that no dividends were paid 
on the common stock in 1914 and that possibly the dividends were 
not commenced until 1916 or 1917; that 4% dividends were de¬ 
clared in 1914 on the preferred stock and that all dividends were 
remitted to Europe in marks by check; that he does not know 
whether all checks were cashed that were remitted by Goldman & 
Saks. 

97 Edwin J, Fox, being duly sworn, testified on behalf of the 
Government as follows: 

That he is a practicing attorney and residing at Easton, Pa., was 
formerly a member of the Supreme Court of Pennsylvania, and that 
he was counsel for the firm of R. & H. Simon Company for a great 
number of years prior to 1913. That after the death of Herman 
Simon, a corporation was formed under the provisions of his will, 
to take over the business of R. & H. Simon Company, which was a 
silk business, with mills at Easton, Pa., and Union Hill, N. J. That 
after the incorporation of the partnership he was attorney for the 
company as well as a director in the company, which position he has 
held since 1914, down to the present time, except for the time he wa.s 
on the bench in 1918. Witness testified that originally the partner¬ 
ship was composed of two brothers, Herman Simon, with whom he 
was personally acquainted, and Robert Simon. That Robert died 
a coUvsiderable time before Herman, who died in 1913. That under 
the provisions of Herman Simon’s will the legatees under the will 
were requested to incorporate the business and the incorporation 
was made and the parties were given stock in the company in the pro¬ 
portion indicated in the will of Herman Simon. That a few hours 
before the death of Herman Simon he drew a partnership agreement 
in which Herman Simon made his wife a partner in the firm. He 
wished that this be done, as he stated to him, in order to perpetuate 
the business. That the principal legatees under the will to whom 
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stock was issued were Mrs. Simon, Herman Simon’s widow, Mrs. 
Grace Bixler, his adopted daughter, Mrs. Emilie Ebert, his sister, and 
three other principal men in the organization, Charles W. Muller, 
Pierre Trillon, and Edward Essex. The balance of the stock¬ 
holders were old and faithful employees. That he was personally 
acquainted with Mrs. Simon and Mrs. Bixler before the death of 
Herman Simon. That he thinks he knows Mr. and Mrs. Ebert. 
That he was familiar with the business dealings of the corporation 
but knew nothing of serious family quarrels between the Simons 
and Eberts. That he had known the plaintiff, Egon Ebert, since 
1913. That when he first met him he was employed by R. & H. 
Simon Company and his salary was very small. That after a 
corporation was formed I think his salary was five thousand a year, 
and that he was receiving this salary when he resigned as superin¬ 
tendent of one of the mills and directors. That at the time of his 
resignation he requested a loan of five thousand dollars which has 
never been paid. 

The witness identified the signatures of Elizabeth Mary Simon 
and Egon Ebert, signed to a paper writing which was introduced 
in evidence as Government Exhibit No. 1, dated December, 1915, and 
same was admitted bv the court, which is as follows: 

This agreement made this eleventh day of December, A. D. 1915, 
between the R. & H. Simon Company, a corporation of the State of 
New Jersey, of the first part, Elizabeth Mary Simon of the City of 
Easton of the second part and Egon Ebert of the City of Easton of 
the third part: 

Whereas the said Egon Ebert has been in the employ of the R. (t 
H. Simon Company for a period of two years at a salary of 
98 Five Thousand Dollars ($5,000) per annum, and the 
services which he has performed have not been satisfactory, 
and the said company was considering the question of discharging 
the said Egon Ebert: 

And whereas the said Egon Ebert as a stockholder in the said R. 
& H. Simon Company has for several months past been considering 
the advisability of beginning litigation in the State of New Jersey 
for the purpose of attacking the management of the said corporation 
and particularly of objecting to the amount of salary paid to the 
said Elizabeth Mary Simon: 

And whereas the said Elizabeth Mary Simon and Grace Bixler 
made an agreement on the — day of June, A. D. 1914, with Emilie 
Ebert and George Ebert her husband wherein it was provided that the 
said Elizabeth Mary Simon and Grace Bixler, holding the majority 
of the stock would elect either Emilie Ebert a director of the Com¬ 
pany or such person as she might choose, and in accordance with 
the terms of said agreement the said Egon Ebert was elected as the 
representative of the said Emilie Ebert as a director and vice presi¬ 
dent of the Company. 

And whereas it is the desire of the parties hereto that all differences 
between them shall be amicably adjusted without litigation and it is 
believed by the parties hereto that it is for the best interests of the 
said R. & H. Simon Company and the stockholders of the said 
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Company that litigation should be avoided, and that the terms and 
conditions of the agreement — the — day of June, A. D. 19^4, shall 
be observed and followed; 

Now therefore this agreement witnesseth, that in consideration 
of the premises and in further consideration of the mutual covenants 
to be kept by the said parties of the first, second and third parts 
severally, it is hereby convenanted and agreed by and between each 
of the parties hereto as follows: 

First, The said parties of the first and second part do agree that 
the said Egon Ebert shall be retained as superintendant of the 
Easton Mill provided he shall perform his duties satisfactorily and 
render efficient service, and that he shall give constant attention to 
the business of the Company and not absent himself from the Mill 
at any time without the permission of the President of the Company, 
and provided further that he shall act in harmony with the wishes 
and orders of the officers of the Company, and in all matters of im¬ 
portance to take no decided action without conferring with the other 
officers of the Company. Upon his failure to observe these condi¬ 
tions to the satisfaction of the officers and directors of the Company 
his connection with the Company shall be at once terminated. 

Second. In lieu of the salary heretofore paid the said Egon Ebert 
of Five Thousand Dollars, he shall receive an annual salary of Six ' 
Thousand Five Hundred Dollars, but it is expressly understood and 
agreed that this is not an employment by the year, but if his services 
are unsatisfactory the company shall be at liberty to terminate the 
contract at any time upon thirty days notice when he shall 
99 receive only the proportionate share of the salary due him up 
to said time of his discharge. 

Third. The said R. & H. Simon Company shall loan to the said 
Egon Ebert the sum of Five Thousand Dollars and as collateral se¬ 
curity for said loan the said Egon Ebert shall transfer to the said 
R. & H. Simon Company his share of stock in said Company and 
shall give a note payable on demand with proper clause authorizing 
the sale of the collateral in case of his failure to pay said note. It 
is further agreed that the said Egon Ebert shall receive the said in¬ 
crease in salarv dating from June, 1915. and that the arrears of 
salary amounting to Seven Hundred and Fifty Dollars shall at once 
be applied to the pavment of the said note and that the sum of 
Fifteen Hundred Dollars per annum shall be deducted from his 
salary by the said R. & H. Simon Company and appropriated by it 
to the reduction of the said indebtedness of Egon Ebert. 

Fourth. The said Egon Ebert for himself individually and as a 
stockholder of the R. & H. Simon Company hereby ratifies approves 
and confirms the agreement made the — day of June A. D. 1934. 
between the said Elizabeth Marv Simon and Grace Rixler, Emilie 
Ebert and George Ebert, and does hereby as a stockholder in the 
said company consent that the salary of Elizabeth Marv Simon as 
PrCvSident of the said R. & H. Simon Company shall be Forty 
Thousand Dollars per annum as therein provided for, and he does 
hereby formally waive any and all right which he might have as a 
stocklnddcr to question the payment of said salary to the said 
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Elizabeth Mary Simon so long as she continues President of the said 
Company. 

In witness whereof the said R. & H. Simon Company has caused 
its corporate seal to be hereto affixed duly attested and the said 
Elizabeth Mary Simon and Egon Ebert have hereto affixed their 
hands and seals the day and year first above written. 

R. & H. SIMON COMPANY, 

By E. M. SIMON,, 

President. 

Attest: 

GRACE BIXLER, 

Secretary. 

ELIZABETH MARY SIMON, [seal.] 
EGON EBERT. [seal.] 

Witness present as to Egon Ebert: 

EDW. J. FOX. 

Witness identified the signatures of Elizabeth Mary Simon and 
Grace Bixler, signed to a paper writing dated June 1914, which was 
introduced in evidence as Government's Exhibit No. 2, for the pur¬ 
pose of proving their signatures and same was admitted by the Court. 
Said document is as follows: 

100 This agreement made this — day of June, A. D. 1914, be¬ 
tween Elizabeth Mary Simon and Grace Bixler, her daughter, 
parties of the first part, and Emilie Ebert and Georg Ebert, her hus¬ 
band of Frankfort on the Main, parties of the second part. 

Whereas Elizabeth Mary Simon, Grace Bixler and Emilie Ebert 
are legatees under the last will and testament of Herman Simon, late 
of the City of Easton, deceased, and in accordance with the terms of 
his will have formed a corporation with the other legatees for carry¬ 
ing on the business of R. & H. Simon. 

Now this agreement wutnesseth that in consideration of the mutual 
advantage to be derived by the parties as stockholders in the said cor¬ 
poration of R. & H. Simon, the parties do covenant and agree to and 
with the other as follows: 

First. Parties of the first part holding a majority of the stock of the 
said Company do agree that so long as they hold a majority of the 
stock of the coiiipany they will elect either Emilie Ebert a director 
of said company or such person as she may choose to represent her in 
the Board of Directors of the said company; also that during the 
period in which the said Elizabeth Mary Simon shall hold the office 
of President of said company, that Egon Ebert, son of Emilie Ebert, 
shall continue to be employed by the Company at a salary of not less 
than Five Thousand Dollars ($5,000) per annum, provided he shall 
perform his duties satisfactorily and render efficient service; he shall 
also be chosen second Vice President of the company during such 
period, provided he shall be the representative of his mother on said 
Board of Directors, but his holding of said office shall not entitle him 
to any additional salary or compensation; that during the period in 
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whish the said Elizabeth Mary Simon shall hold the office of Presi¬ 
dent of the Company, that the two younger sons of said Emilie Ebert 
or either of them may also obtain positions with the company if they 
desire it, provided, they are in the judgment of the President of the 
company properly qualified to render efficient service. 

Second. In consideration of the foregoing agreements on the part 
of the parties of the first part, the said parties of the second part do 
hereby agree that so long as the parties of the first part faithfully ob¬ 
serve and perform the terms of this agreement on their part to be per¬ 
formed, they, the parties of the second part, consent to the payment 
by the company to the said Elizabeth Mary Simon as President of the 
Company, of an annual salary of Forty Thousand Dollars ($40,000) 
and they hereby formally waive any and all right as stockholders to 
object to the allowance of said salary. 

Third. It is mutually agreed that the terms of this agreement shall 
govern not only the parties hereto but their respective heirs. 

In witness whereof the said parties have severally set their hands 
and seals the day and year first above written. 

ELIZABETH MARY SIMON. [seal.] 

GRACE BIXLER. [seal.] 

EMILIE EBERT. [seal.] 

HEINRICH GEORGE EBERT, [seal.] 

101 Witness further testified that under the terms of that agree¬ 
ment Mrs. Ebert, as the owner of 3,500 of the shares of com¬ 
mon stock and $100,000 worth of the preferred stock, was to be en¬ 
titled to representation on the board of directors. She requested that 
her son, Egon, should represent her on the board, and also that he 
should be made second Vice President and paid the salary of $5,000 
a year. Under that agreement he entered upon the duties provided 
for, and served until December, I think it was, 1915, when the second 
agreement which I have testified to was made, and he resigned his 
position as director and second vice president. 

That the 3,499 shares of common stock and the 1,000 shares of 
preferred stock was always treated by the directors of the corporation 
as the stock of Mr. and Mrs. Ebert. That the certificates of stock 
were firf^ issued to Emilie Ebert and shortly thereafter at her request 
the certificates issued to her were cancelled and certificates in the joint 
name of her and her husband, Heinrich George Ebert, were issued. 
That during Mr. Egon Ebert’s connection with the coiporation there 
was some internal friction in the organization. Mr. Ebert was dis¬ 
satisfied with the w’ay in which the company w^as managed, and w’as 
insistent that there should be efficiency engineers employed. He 
employed a law^yer in New Jersey, w’ho threatened a receivership for 
the company. He went to banks in New’ York and made some finan¬ 
cial trouble for the company, and this disagreement betw^een him and 
the management finally lead to his voluntary retirement. That the 
difficulties, that Egon Ebert caused the corporation, hurt its credit. 

That it never came to his knowledge during the time from 1914 to 
1917 that Egon Ebert ever claimed any ownership of any shares other 
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than the one share, nor did he attempt to bring any pressure to bear 
by reason, of any interest he had in the corporation except as a rep¬ 
resentative of his mother, which we understood. I believe at that 
time he was acting under a power of attorney from his father and 
mother, who were the registered owners to vote the shares of stock. 
That as far as he knew all dividends were paid to the registered own¬ 
ers and that no orders were given to the corporation to pay the divi¬ 
dends to any one else. That he does not know how old Egon Ebert 
was during the years from 1914 to 1917. 

On cross-examination the witness testified as follows: 

That he represented the corporation from the time of is organiza¬ 
tion and also represented the widow of Herman Simon. That there 
was friction and difficulty between the management of the corpora¬ 
tion and Egon Ebert, but not between the family. That he was not 
subpcena-d to come to testify but was requested to do so by Mr. Stan¬ 
ley. 

That the management and control of the corporation was in the 
widow of Herman Simon and her daughter, who lived together at 
that time. 

That Mr. Muller was an officer of the corporation and Mrs. Simon 
had majority control. The witness stated that the corporation was 
organized in the spring of 1914, but he is not sure that the stock was 
issued to Mr. and Mrs. Ebert at that time. That Egon Ebert 
102 was a director in the corporation from the date of its organiza¬ 
tion until 1915. That it was because of friction between the 
m<»nagement and Egon Ebert that he finally retired. 

Redirect examination. 

By Mr. Stanley: 

Q. When you say there was friction in the corporation as far as 
Egon Ebert was concerned, it was between Mr. Mueller, who was the 
executive of the corporation, and Egon Ebert, who was endeavoring 
to dictate the policies of the corporation ? 

Mr. Farrell: I wish you would not lead. I object to that. 

The Witness: Well, it was not confined to Mr. Mueller: it was gen¬ 
eral, the management of the company. It was, as I understand it, 
his own personal view that the company was not properly managed 
and that there ought to be some changes made in the method. 

Q. Do you remember just about when his friction between Egon 
Ebert and the management of the company began? A. No, but 
some months before he retired. 1 could not say how long. 

Q. And during the month of June, 1914, as far as you ever heard, 
there were no family difficulties amongst the Simons and the Eberts? 
A. No; as far as I observed, the relations were cordial, even up to the 
time that there was friction about the company. 
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Recross-examination. 

By Mr. Farrell: 

Q. As a matter of fact, Judge Fox, there was some difficulty, was 
there not, growing out of the provisions of the will, a threat to contest 
the will ? A. I never heard of it. 

Q. If that is so you do not know anything about it? A. I don't 
know. 

Q. There may have been, however? A. Of course, I don't say 
that I know everything. 

103 Mr. Stanley: I offer in evidence as Government’s Exhibit 
No. 5, stipulation as to certain facts which has been signed by 
counsel for the respective parties, which obviated the necessity of tak¬ 
ing depositions, and which is as follows: 

“In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 40792. 

Egon Ebert, Plaintiff, 

V. 

Thomas W. Miller, as Alien Property Custodian; Frank White, 
as Treasurer of the United States; Heinrich Georg Ebert, and 
Emilie Ebert, Defendants. 


Stipulation. 

It is hereby stipulated and agreed by and between the attorney for 
the plaintiff and Peyton Gordon, Esq., attorney of the United States 
in and for the District of Columbia, attorney lor Thomas W. Miller, 
as Alien Property Custodian, and FVank White, as Treasurer of the 
United States, defendants, that were Mr. Alexander L. Dommerich of 
the firm of L. F. Dommerich & Company, 254 Fourth Avenue, City 
of New York, State of New York, called as a witness in this cause, 
he would testify as follows, and that the same may be considered in 
evidence in this case the same as if the said Alexander L. Dommerich 
' had appeared in Court and testified, to wit: 

That on or about the 25th day of June, 1914, Emilie Ebert and 
Heinrich Georg Ebert, defendants in this cause, delivered to Alex¬ 
ander L. Dommerich as a member of the firm of L. F. Dommerich & 
Company of New York, certificate No. 2 for one thousand (1,000) 
shares of preferred stock of the R. <fe H. Simon Company, said cer¬ 
tificate being in the names of Emilie Ebert and Heinrich Georg 
Ebert, and certificate No. 29 for three thousand four hundred ninety- 
nine (3,499) shares of the common stock of R. & H. Simon Com¬ 
pany, said certificate being in the names of Emilie Ebert and Hein¬ 
rich Georg Ebert; that no statement was made to Alexander L. Dom¬ 
merich or any of the firm of L. F. Dommerich & Company, that the 
said stock represented by the said certificates was owned by any other 



EGON EBERT VS. THOMAS W. MILLER ET AL. 


75 


person or persons than Emilie Ebert and Heinrich Georg Ebert, or 
that any other person or persons except Emilie Ebert and Heinrich 
Georg Ebert had any interest, equitable or legal, in the said stock. 

GEO. T. FARRELL, 
Attorney for the Plaintiff. 
PEYTON GORDON, 
Attorney of the United States in and for 
the District of Columbia, Attorney for 
Thomas W. Miller, as Alien Property 
Custodian, and Frank White, as Treas¬ 
urer of the. United States. 

104 Thereupon, at 2:15 o’clock p. m. on the 11th day of De¬ 
cember, 1923, plaintiff and defendant, respectively announced 

thay they had no further evidence to offer. 

Be it further remembered, that the foregoing contains the sub¬ 
stance of all the evidence given on the hearing of this cause, and each 
of the exceptions stated to have been taken by the attorneys for the re¬ 
spective parties were so taken and were duly allowed and noted by the 
Court, and in order that each and every one may be reserved and 
made of record this statement of evidence by the consent of the 
parties hereto through their respective attorneys, counsel of record, is 
duly stated, approved, and signed and ordered to be made of record 
in the above-entitled cause, now for then this 18th day of February, 
1924 

By the Court: WENDELL P. STAFFORD, 

Associate Justice. 

We hereby consent this 11th day of December, 1923, that the Court 
may state, approve, sign, and order to be made of record the foregoing 
statement of evidence, with the further understanding that any and 
all original exhibits may be produced and referred to at the argument 
without objection by either party. 

GEO. T. FARRELL, 

Attorney for Plaintiff. 
DEAN HILL STANLEY, 

Attorney for Defendants. 

105 Counsel for plaintiff have this day presented to the under¬ 
signed, copy of the foregoing statement of evidence the receipt 

of which is hereby acknowledged. 

Dated this 11th day of February, 1924. 

DEAN HILL STANLEY, 
Counsel for Defendants Thomas W. Miller, 
as Alien Property Custodian, and Frank 
White, as Treasurer of the U. S. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4151. Egon Ebert, appellant, vs. Thomas W. Miller et al. Court 
of Appeals, District of Columbia. Filed Apr. 8, 1924. Henry W- 

Hodges, clerk. 
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Egon Ebert, Appellant^ 

V. 

Thomas W. Miller, as Alien Property Custodian; 
Frank White, as Treasurer of the United 
States; Heinrich George Ebert and Emilib 
Ebert, Appellees. 


Appeal from the Supreme Court of the District of 

Columbia. 


BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. 

This is a suit by the appellant as plaintiff against 
the Alien Property Custodian and the Treasurer of 
the United States to recover One Thousand (1,000) 
shares of preferred capital stock of the R. & H. Simon 
Company, a New Jersey corporation, represented by 
preferred stock Certificate No. 2, and Three Thousand 
Four Hundred and Ninety-Nine (3,499) vshares of com- 
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mon capital stock of said corporation represented by 
common stock certificate No. 29, and for the accruals 
thereon seized by the Alien Property Custodian under 
the “Trading with the Enemy Act^^ as the property 
of Heinrich George Ebert and Emilie Ebert. 

Under his original bill filed on December 20, 1922, 
appellant claimed this property under a parol gift 
from his father and mother, Heinrich George Ebert 
and Emilie Ebert, who were also made defendants. 
This parol gift was alleged to have been made on 
the 25th day of June, 1914, and was confirmed by a 
deed of confirmation executed on the 3rd day of June, 
1922. (Rec. pp. 3-6.) 

On November 7, 1923, appellant filed an amendment 
to the bill of complaint alleging sole and absolute own¬ 
ership of said stock at all times since the 25th day of 
June, 1914. (Rec. p. 11.) 

This case made by the appellant in his pleadings and 
proof shows that the appellant's parents were born 
in Hanover and were citizens of Germany until 1883, 
when his father made application to the German Gov¬ 
ernment for leave to withdraw his citizenship, and 
pursuant to the law of Germany, his application was 
granted on September 19,1883. He left Germany dur¬ 
ing that year and remained away uninterruptedly for 
more than ten years. In November, 1920, he became 
a citizen of the principality of Liechtenstein. (Rec. pp. 
45, 46, 52, 54, 67.) 

The appellant, who was born in Austria, came to 
the United States where he has continuously resided. 
He has taken out his first citizenship papers and was 
never made an enemy by the “Trading with the Enemy 
Act,’’ or by presidential proclamation. (Rec. p. 21.) 

The R. & H. Simon Company was organized by Her- 
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man and Robert Simon, who were Mrs. Ebert’s 
brothers, for the purpose of manufacturing silk. They 
established factories at Union Hill, New Jersey, and 
Easton, Pennsylvania. • Robert Simon died in 1901 in¬ 
testate and without issue, leaving surviving him his 
brother Herman and sister Emilie Ebert, his onlv next 
of kin. Some time after the death of Robert, Emile 
Ebert, appellant’s mother, was given credit on the 
books of the company for One Hundred Thousand 
($100,000) Dollars as heir-at-law of her deceased 
brother. In 1913, the surviving brother Herman died 
testate, leaving a wife surviving. His will provided 
for the incorporation of a company to continue the 
business. A company was incorporated, and Mrs. 
Ebert, for her share, received the stock in controversy 
in this suit. (Rec. pp. 54, 55, 56.) Shortly after the 
stock was issued to Mrs. Emilie Ebert, it was surren¬ 
dered and the same number of shares reissued to her 
and her husband jointly. (Rec. pp. 50, 53.) 

After appellant’s mother became interested in the 
business, appellant was educated and trained to take 
up the business. He came to this country as afore¬ 
mentioned in 1911, and became associated with the 
R. & H. Simon Company. (Rec. p. 31.) In May, 1914, 
his parents visited him for about two months. Shortly 
before they left for home they concluded to give this 
stock to the appellant as an advancement, which was 
to be his portion of their estate and to equalize their 
two other sons’ advancement out of their property in^ 
Europe. (Rec. pp. 21, 22,47-58.) 

In the meantime, however, some family friction had 
grown up between the Eberts and Mrs. Herman Simon, 
who controlled the corporation, over the settlement of 
the estate of Herman Simon, and for this reason the 
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Eberts did not wish the widow of Herman Simon to 
know that appellant was the owner of the stock, and 
for the purpose of determining whether or not a gift 
could be made without a transfer on the books of the 
corporation, they conferred with an attorney, Mr. 
Hansmann, of New York City, who advised them that 
the stock could be transferred by an endorsement in 
blank and a delivery of the certificates without having 
a record made of said transfer on the books of the 
corporation. (Rec. pp. 22, 48-58.) 

Their certificates representing said shares of stock 
were endorsed by Heinrich George Ebert and Emilie 
Ebert and delivered to the appellant. After such en¬ 
dorsement and delivery, the appellant and liis parents 
concluded that it would be best to deposit these cer¬ 
tificates with some custodian for safekeeping, and, ac¬ 
cordingly the certificates were deposited with the 
banking house of L. F. Domerich in New York City. 
(Rec. pp. 22, 48-58.) 

A power of attorney was later given to the appel¬ 
lant to control and vote this stock without an entry 
being made on the books of the corporation until such 
time as appellant should decide to have the stock trans¬ 
ferred to his name. 

Appellant’s parents sailed for Europe within a day 
or two after this transaction, and nothing further was 
done with reference to the transfer of the stock until 
it was seized by the Alien Property Custodian. After 
the seizure of this property, appellant’s parents ex¬ 
ecuted to him a written assignment of same on No¬ 
vember 5, 1921, and on the 3rd day of June, 1922, 
they executed a deed of confirmation, reciting and con¬ 
firming the parol gift of June 25, 1914 (Rec. pp. 2-6, 
11, 12, 20-45.) 
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In June, 1919, Francis Garvan, then Alien Property 
Custodian, undertook to sell and dispose of this stock. 
Appellant brought suit to enjoin this sale and the 
matter was dropped; in other words, the Alien 
Property Custodian agreed not to consummate the 
sale and promised to return the stock within thirty 
days if the suit was dismissed. (Rec. 31.) 

Appellant’s parents, in their answer and testimony, 
admit and corroborate the facts stated by appellant 
in his bill and testimony. (Rec. pp. 9, 10, 45-57.) 

The Alien Property Custodian and Treasurer de¬ 
nied that appellant was entitled to the relief sought. 
(Rec. pp. 7, 8,12-13.) 

On the trial the court excluded all the testimony 
showing that appellant’s parents were not German citi¬ 
zens. The deed of confirmation of June 3, 1922, was 
excluded and also the testimony of Dr. William L. 
Wirbelauer, who testified that appellant’s parents 
stated to him immediately after the parol gift all the 
material facts with reference to same set out in the 
testimony of appellant and his parents. (Rec. pp. 45-49, 
54, 57-60, 67.) 

This testimony is referred to more in detail in the 
assignments of error and will be discussed in the argu¬ 
ment hereinafter. 

After excluding all this testimony, the court dis¬ 
missed appellant’s bill on the ground that he did not 
believe the truth of the statements made by appellant 
and his parents. (Rec. pp. 14-16.) 

Appellant prayed and perfected an appeal to this 
court and filed his assignments of error. These assign¬ 
ments of error are copied in the record and are here 
referred to as if set out fully herein. (Rec. pp. 14, 16- 
18.) 
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ARGUMENT FOR THE APPELLANT. 

We insist that the appellant is the owner and en¬ 
titled to the possession of the property in controversy 
and that this title is based, first, upon the parol gift 
made to him by his parents on June 25, 1914, and sec¬ 
ond, upon the de^d of confirmation executed on the 
3rd day of June, 1922. 

THE UNDISPUTED PROOF SHOWS THAT 
THERE WAS A VALID PAROL GIFT TO AP¬ 
PELLANT IN 1914. 

This fact was testified to by the appellant and each 
of his parents and there was no testimony to the con¬ 
trary. (Rec. pp. 21-24, 45-56.) 

We submit that the inconsistencies referred to by 
the learned trial Justice in his opinion were not ma¬ 
terial, and in no manner impeach the testimony of 
either of these three witnesses. 

It is true that each of these witnesses testified on 
original examination that these stock certificates were 
endorsed in the office of Mr. Hansmann. It is further 
true that, under the testimony of Mr. Muller intro¬ 
duced by the defendant, it appears that these certifi¬ 
cates were probably endorsed prior to that time. This 
inconsistency in the testimony is wholly immaterial; 
the delivery of the shares of stock to the appellant per¬ 
fected his title regardless of whether his parents en¬ 
dorsed the certificates on that day or on some prior 
occasion. Sec. 1 Uniform Stock Transfer Act of New 
Jersey; Broadway Bank vs. McElarth, 13 N. J. Eq. 
Rep. p. 1860; Vendor vs. Roach, 73 Cal., 615. 

It was the agreement made on that day and the de¬ 
livery to the appellant that perfected his title. It is 
true, of course, that even in the absence of contradic- 
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ting testimony, a witness may be impeached where he 
makes conflicting and contradictory statements with 
reference to material'^ matters, but not where the al¬ 
leged inconsistency is with reference to immdteridl 
matters. 

The appellant’s attention was called, on cross-exami¬ 
nation, to the fact that this endorsement appeared to 
have been made prior to the conference in Hansmann’s 
office, and the appellant readily admitted that he might 
have been mistaken about that matter. (Rec. pp. 31, 32, 
33.) 

We must remember that these witnesses were tes¬ 
tifying about a transaction that had occurred over nine 
(9) years prior to that time, and a lack of recollection 
with reference to an immaterial detail is not at all 
surprising, nor is the fact that appellant brought suit 
in New Jersey and claimed title to this property under 
the power of attorney without referring to the parol 
gift, a circumstance that should destroy his right or 
impeach his testimony. 

The appellant testified that he explained to the at¬ 
torney he retained in New Jersey all the facts with 
reference to the parol gift and also with reference 
to the power of attorney. (Rec. p. 37.) This attorney 
advised that the parol gift could not be enforced, but 
that, under the power of attorney, appellant was en¬ 
titled to recover the property. This testimony is not 
disputed. Certainly this appellant should not be dis¬ 
credited on account of erroneous advice given him by 
counsel. It appears that the New Jersey counsel was 
mistaken on both propositions, for, of course, the 
power of attorney gave the appellant no title. The 
power of attorney was executed in order that the ap- 
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pellant might exercise all the acts of ownership and 
control over his stock without his aunt knowing that 
he w’as in point of fact the owner under the parol gift. 

But regardless of these immaterial inconsistencies, 
if they may be treated as inconsistencies, these three 
witnesses are conclusively sustained and their testi¬ 
mony corroborated by the testimony of Dr. William 
L. Wirbelauer, an old frend of the family and obvious¬ 
ly a man of character and standing, holding an im¬ 
portant position in this company, to whom both ap¬ 
pellant’s parents explained in detail the parol gift to 
the appellant just before leaving this country in 1914. 
Dr. Wirbelauer’s testimony corroborates that of the 
appellant and his parents in every material detail. 
(Rec. pp. 57-58.) 

This witness stands unimpeached and we must as¬ 
sume that if the trial Justice had permitted this tes¬ 
timony to go into the record and had considered it as 
competent testimony, his decision would have been in 
favor of the appellant. However, he held that this tes¬ 
timony was incompetent and excluded it over the ex¬ 
ception of appellant’s counsel. (Rec. p. 57.) 

DR. WIRBELAUER’S TESTIMONY WAS 

COMPETENT. 

Inasmuch as the appellant and his father and mother 
all testified, without contradiction, that this gift was 
made in June, 1914, it is obvious that this testimony 
must be accepted unless impeached by the alleged in¬ 
consistencies referred to. 

In determining that these witnesses are all im¬ 
peached and that they all deliberately testified false¬ 
ly, the court must, of course, find that there was some 
strong motive for this perjury. Obviously, of course. 
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the contention of adversary counsel is that this testi¬ 
mony was the result of a corrupt conspiracy on the 
part of the appellant and his father and mother to put 
forward a false claim of transfer and gift in 1914, in 
order to enable the appellant to recover this property 
and avoid the effect of the seizure under the “Trading 
with the Enemy Act.’’ 

At the time of the statements made to Dr. Wirbe- 
lauer, there was no possible motive for Mr. and Mrs. 
Ebert to speak falsely. The United States was not 
at war with Germany or any other country. There 
was no ^ ‘ Trading with the Enemy Act. ’ ’ The property 
was not in jeopardy, and if Mr. and Mrs. Ebert had 
contemplated the possibility of the confiscation of the 
property, they could have sold it or they could have 
made a written assignment at the time and fixed the 
matter up with such written documents as to put the 
transaction beyond the danger of attack. It is, there¬ 
fore, clear that this evidence conclusively corrobo¬ 
rates the testimony of Mr. and Mrs. Ebert as well as 
that of appellant. The court excluded the evidence and 
disregarded it on the ground, of course, that it was 
hearsay. In discussing the general rule against “hear¬ 
say” testimony, a well settled exception to the rule 
is laid down in Cyc. 40, p. 2789: 

* * * “Where, however, a witness had been as¬ 
sailed on the ground that his story is a recent 
fabrication or that he has some motive for tes¬ 
tifying falsely, proof that he gave a similar ac¬ 
count of the transaction when the motive did not 
exist, before the effect of such account could be 
foreseen, or when motives of interest would have 
induced a different statement, it is admissi¬ 
ble.” ♦ 
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The author cites decisions from the courts of last 
resort in nineteen states, sustaining this exception to 
the rule. These cases conclusively sustain our conten¬ 
tion with reference to the admissibility of this testi¬ 
mony. We find no authority to the contrary. 

Again, this testimony was admissible because it was 
a declaration on the part of Mr. and Mrs. Ebert against 
their ovui interest, and is therefore competent for that 
reason. Lems’s Ed., Greenleaf on Evidence, Sec. 147, 
148. 

We must assume that if the learned trial court had 
treated this testimony as competent and had given it 
due Tveight, he would not have dismissed the appel¬ 
lant’s bill. 

Treating this evidence as competent in connection 
with the undisputed testimony of the appellant and 
his father and mother, we submit the facts of the case 
are not debatable. 

THE COURT ERRED IN EXCLUDING THE DEED 
OF CONFIRMATION EXECUTED ON JUNE 
3, 1922. 

This was a written declaration of Heinrich George 
Ebert and Emilie Ebert against their own interest, and 
a confirmation of appellant’s title. (Rec. pp. 5, 26.) 
The war at that time had terminated. The treaty of 
peace had been ratified on the 2nd day of July, 1921. 
(Fed. St. Anno., p. 68.) Congress had passed no act 
confiscating the property, as we shall hereinafter show, 
and if they had not previously given same to appellant, 
Mr. and Mrs. Ebert had a right to recover this prop¬ 
erty. By executing this deed of confirmation they for¬ 
ever parted with that right. We, therefore, submit 
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that under the rule hereinbefore set out, this being a 
declaration against their own interest, was competent 
and should not have been excluded. It was also a proof 
of title in appellant and was competent as such. 

THE COURT ERRED IN EXCLUDING THE 
PROOF THAT HEINRICH GEORGE EBERT 
AND EMILIE EBERT WERE NOT GERMAN 
CITIZENS. 

The testimony offered clearly established the facts 
and the law, showing that Mr. and Mrs. Ebert had re¬ 
nounced their German citizenship, and under the law 
of Germany had not been citizens of that Empire for 
many years prior to the passage of the ‘ ‘ Trading with 
the Enemy Act.’^ The court held that this was imma¬ 
terial, and in this, the court, we submit, was clearly in 
error for the following reasons (Rec. pp. 60, 66-67): 

1. If Mr. and Mrs. Ebert were not German citizens, 
the first ‘ ‘ Trading with the Enemy Act ^ ^ did not apply 
and the property was never legally sequestrated. 

2. If they were not German citizens, then the amend¬ 
ment of 1920 to Section 9 of the ‘‘Trading with the 
Enemy Act^’ expressly gave them the right to recover 
the property if they had not previously legally con¬ 
veyed it. 

3. If they were not German citizens, the treaties of 
peace between Germany and Austria-Hungary and the 
United States, ratified by the Senate in 1921, giving 
the United States the right to confiscate and hold the 
property of the citizens of Austria-Hungary and Ger¬ 
many, did not apply to this property. 

4. If thev were not German citizens, the Act of 
1923, amending Section 9 of “Trading with the Enemy 
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Act,’^ gave Mr. and Mrs. Ebert the right to recover 
this property in case they had not previously made 

a valid convevance of it. 

«/ 

5. If they were not German citizens, then the United 
States had no constitutional power to hold or confiscate 
their property after the termination of the war, and, 
inasmuch as no confiscation act had been passed during 
the War, the United States could not have passed an 
act after the termination of the war confiscating this 
property. 

6. The fact that Mr. and Mrs. Ebert were not Ger¬ 
man citizens was proof that they had no motive to tes¬ 
tify falsely in favor of their son in order to keep the 
property from being confiscated by the United States 
Government. 

THE ORIGINAL ACT DID NOT AUTHORIZE THE 
SEIZURE OF THIS PROPERTY. 

Par. a of Section 2 of the original act in defining the 
meaning of the word ‘^enemyreads as follows: 

‘‘Any individual * * * of any nationality, resi¬ 
dent within the territory (including that occupied 
by the military and naval forces) of any nation 
with which the United States is at war, or resident 
outside of the United States and doing business 
within such territory.” 

It will be observed that under the terms of this act, 
all residents of Germany of my nationality were to 
be treated as enemies. It must be remembered that 
under the testimony of Mr. and Mrs. Ebert and under 
the laws of Germany set out in the record, all of 
which was improperly excluded, Mr. and Mrs. Ebert 
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had no nationality; hence under the technical lan¬ 
guage used they were not defined as enemies under 
this act, even if they had been residents of Germany, 
which they were not shown to be, and no authority 
was given the Alien Property Custodian to seques¬ 
trate their property. It may bo argued that Congress 
intended, to include all residents of Germany— 
those who had no nationality, as well as those who 
were citizens or subjects of some nation. 

We will discuss this contention with reference to 
the remedial acts of 1920 and 1923 in a later part of 
this brief. 

This act has been referred to by the courts as a 
harsh but a necessary war measure. Any measuie 
which takes without due process and without a court 
action, the property of a person and holds it without 
his consent must be strictly construed, and it is a 
fundamental rule of construction that all acts pro¬ 
viding for forfeiture or confiscation of property should 
be strictly construed. All acts granting the power to 
take property without the consent of the owner must 
be strictly construed. Cyc. 36, p. 1180; U. S. vs. 267 
Twenty Dollar Gold Pieces, 255 Fed. p. 217; U. S. 
vs. St. Paul, 247 U. S. 310; Kem River Co. vs. U. S. 
257 U. S. 146. 

This rule applies to war confiscation acts, U. S. vs. 
156 packages of tea, 27 Fed. cases, 15,933. 

THE REMEDIAL ACTS OF 1920 AND 1923. 

The amendments of 1920 and 1923 to the ‘‘Trading 
with the Enemy Act” made several changes in Sec¬ 
tion 9, and as amended, this act provided that any 
person not an enemy or an ally of an enemy claiming 
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any interest, right or title in any money or property, 
which had been seized by the Alien Property Cus¬ 
todian, might recover the same in the method pointed 
out in these amendments. Under Sub-division 1 of 
Sub-Section b of these amendments, the following per¬ 
sons are entitled to the relief provided therein. 

1. citizen or subject of any nation or State 
or free city other than Germany or Austria or 
Hungary or Austria-Hung ary ^ and is at the time 
of the retuin of such money or other property 
hereunder a citizen or subject of any such nation 
or State or free city, etc., etc.’^ 

To understand the meaning and purpose of this 
provision, it is proper to look to the situation of the 
parties in interest at the time these two amendments 
were passed. 

When the amendment of 1920 was passed, the Ver¬ 
sailles Treaty had been signed by the representatives 
of the Allied Governments, including the United 
States and the Government of Germany. Though 
this treaty had not been ratified by the Senate of the 
United States,—^nevertheless it is obvious that the 
amendment of 1920 was passed with reference to the 
rights of the parties as fixed in this treaty, and in con¬ 
templation of the United States holding the property 
of the nationals of Germany. 

Section 4 of Annex to Article 298 in the Versailles 
Treaty provides as follows: 

‘‘All property, rights and interest of German 
nationals within the territor^^ of any Allied or 
Associated Power and the net proceeds of their 
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sale, liquidation or other dealing therewith may 
be charged by that Allied or Associated Power in 
the first place with the payment of amounts aue 
in respect of claims by the nationals of that Allied 
or Associated Power with regard to their prop¬ 
erty, rights and interest, etc., etc.’^ 

The same provision with respect to Austrian na¬ 
tionals is found in the treaty of St. Germain, Section 4 
of Annex to Article 250. 

Section 5 of the treaty with Germany and Austria 
and Hungary, approved by the Act of Congress on 
July 2, 1921, expressly provides that all the property 
of the citizens of Germany and the citizens of Austria- 
Hungary seized by the Alien Property Custodian 
under the Acts of Congress— 

* * * be retained by the United States 

of America and no disposition thereof made, ex¬ 
cept as shall have been heretofore or specifically 
hereafter shall be provided by law until such time 
as the Imperial German Government and the 
Imperial Royal Austro-Hungarian Government or 
their successor or successors shall have respec¬ 
tively made suitable provision for the satisfac¬ 
tion of all claims against said Governments re¬ 
spectively, of all persons, wheresoever domiciled, 
who owe permanent allegiance to the United States 
of America and who have suffered, through the 
acts of the Imperial German Government, or its 
agents, or the Imperial and Royal Austro-Hun¬ 
garian Government, or its agents, since July 31, 
1914, loss, damage, or injury to their persons or 
property, etc., etc.’’ 

Reading the amendments of 1920 and 1923 to Sec¬ 
tion 9 of the ‘‘Trading with the Enemy Act” herein 
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set out in connection with these treaties, it is clear 
beyond doubt that Congress intended to release and 
authorize the recovery of all property oumed by all 
persons save alone citizens of Germany, Austria and 
Hungary. 

The declared purpose of this Government at the 
time both acts were passed was to hold the property 
of the citizens of Germany, Austria and Hungary that 
had been seized in this country until these enemy 
Governments should indemnify American citizens for 
their loss. There was obviously no intention to hold 
the property of any one else, as nothing could possibly 
be accomjAished by holding such property. It is, 
therefore, clear that when Congress referred to citizens 
and subjects of an\ nation or State or free city other 
than Germany or Austria or Hungary or Austria-Hun¬ 
gary, it was intended that the remedial clause referred 
to should apply to all persons save citizens and sub¬ 
jects of the German and Austria-Hungarian Govern¬ 
ments- 

In this connection we call the court^s attention to 
the fact that adversary counsel insist upon a liberal 
construction of the clause in the original act under 
which this property was seized. They ask the court 
to add to the language embodied in the original act 
so as to embrace all those who were residents of Ger¬ 
many, although they were not citizens or subjects of 
any nation, because it is insisted that Congress ob- 

viouslv intended to embrace all such residents re- 

•> 

gardless of their citizenship or lack of citizenship. 

If a liberal construction can thus be given to a se¬ 
questration act, authorizing the seizure of property 
without notice and without process, surely a like liberal 
construction should be given the remedial act, in 
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which property is to be restored to the owner when 
there is no longer any purpose to be accomplished in 
holding it, and especially when it was the obvious 
intention of Congress that such property was to be 
restored. 

The Attorney General, on June 29, 1920, in passing 
upon the claim of Lucien Nachmann, claim No. 2807, 
filed under Sec. 9 of the ‘‘Trading with the Enemy 
Act,’^ speaking through one of his Assistant At¬ 
torneys General, said: 

“The claimant was formerly a citizen of the 
German Empire who, on January 14, 1890, re¬ 
nounced his Hessian nationality and received 
from the Grand Ducal Hessian District Office, 
Mayence, a certificate of release from Hessian 
citizenship, a copy of which certificate is enclosed 
with the papers in connection with the claim. It 
further appears according to the claimant's af¬ 
fidavit that he complied with all the terms of 
the certificate and that the same became opera¬ 
tive in 1890. It would seem that the effect of this 
release would be to place the claimant in the posi¬ 
tion of a man without a country, since up to the 
present time he has failed to become a citizen of 
any other country, although be has taken out his 
first American citizenship papers. Since the 
amendment allows a claim brought by one who is 
not a citizen of any of the central powers, and 
further since he is not an enemy within the pur¬ 
view^ of the Act, it would seem proper that this 
claim should be allowed, and it is accordingly so 
ordered.^’ 

This construction of the amendment of 1920, to the 
act, by the Attorney General of the United States we 
submit, is obviously correct, and is entitled to weight. 
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especially in view of the fact that the Attorney Gen¬ 
eral had been closely identified with the administra¬ 
tion of the act from the time it bcame effective, June 
5, 1920, and was, of course, thoroughly familiar with 
the object and purpose of each of the amendments 
thereto. 

There are several rules of construction conclusively 
sustaining our insistence. 

This court, in case of Rockwood vs. Miller, 290 Fed., 
p. 341, speaking through Mr. Justice Robb with refer¬ 
ence to this amendment said: 

Legislation of a remdial character, such as 
this, should not be so strictly construed as to de¬ 
feat its evident purpose.’^ 

This rule of construction is well established. In the 
case of Roxford Knitting Co. vs. Moore and Tierney, 
Inc., 265 Fed., p. 177, the Court of Appeals of the Sec¬ 
ond Circuit (at page 191) said: 

‘‘The fundamental rule and ‘polar star of statu¬ 
tory construction’ is to ascertain and give effect 
to the intention of the Legislature. In pursuance 
of that purpose the courts have established the 
rule that a statute must be construed with refer¬ 
ence to the object intended to be accomplished by 
it. United States v. Musgrave (D. C.) 160 Fed. 
700; St. Louis, etc., R. Co. v. Delk, 162 Fed. 145, 
89 C. C. A. 169; that the spirit or reason of the 
law will prevail over its letter. Holy Trinity 
Church V. United States, 143 U. S. 457,12 Sup. Ct. 
511, 36 L. Ed. 226; Wilkinson v. Leland, 2 Pet. 
627, 7 L. Ed. 542; that words in common use are to 
be construed in their natural, plain, and ordinary 
signification. Lake County v. Rollins, 130 U. S. 
662, 9 Sup. Ct. 651, 32 L. Ed. 1060; that if a legis- 
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lative intent can unmistakably be gathered from 
title, text, context, and the background of common 
knowledge, it is as much a part of the act, as said 
by the Circuit Court of Appeals for the Seventh 
Circuit, as if it were all written out in the clearest 
words, Ross v. Schoolev, 257 Fed. 290, 168 C. C. 
A. 374.’’ 


The courts have frequently held that words and sen¬ 
tences in statutes will be interpolated so as to give the 
obvious legislative meaning and effectuate the object 
of the legislation. It is also frequently held that the 
technical language of statutes will be disregarded for 
the same purpose. The rule is also well settled that a 
statute will never be construed so as to make it of 
doubtful constitutionality. 

In the case of U. S. vs. Jin Fuey Moy, 241 U. S., p. 
394, the court construed the act so as to exclude certain 
classes of people from its operation in order to carry 
out the legislative intent, although the literal language 
used would have covered the persons excluded. 

In the case of Baender vs. Barnett, 255 U. S., p. 224, 
the court held that the counterfeiting act should be 
construed so as to include the words—“a willing and 
conscious possession,*’ although these words were not 
contained in the act. 

Mr. Justice Van Devanter, speaking for the court 
said: 

“The statute is not intended to include and make 
criminal a possession which is not conscious and 
willing. "While its words are general (226), they 
are to be taken in a reasonable sense, and not in 
one which works manifest injustice or infringes 
constitutional safeguards. In so holding we but 
give effect to a cardinal rule of construction recog- 
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nized in repeated decisions of this and other courts. 
A citation of three will illustrate our view. 

In Margate Pier Co. v Hannam, 3 Barn. & Aid. 
266, 270, 106 Eng. Reprint, 661, Abbott, Ch. J., 
quoting from Lord Coke, said: ‘Acts of Parliament 
are to be so construed, as no man that is innocent, 
or free from injury or wrong, be by a literal con¬ 
struction punished or endamagfedt’ In United 
States V. Kirby, 7 Wall. 482,486,19 L. Ed. 278, 280 
this court said: ‘All laws should receive a sensible 
construction. General terms should be so limited 
in their application as not to lead to injustice, op¬ 
pression, or an absurd consequence. It will al¬ 
ways, therefore, be presumed that the legislature 
intended exceptions to its language, which would 
avoid results of this character. The reason of the 
law in such cases should prevail over its letter. 
The common sense of man approves the judgment 
mentioned by Puffendorf, that the Bolognian law 
which enacted ‘that whoever drew blood in the 
streets should be punished with the utmost sever¬ 
ity’ did not extend to the surgeon who opened the 
vein of a person that fell down in the street in a 
fit. The same common sense accepts the ruling, 
cited by Plowden, that the Statute of Ist Edward 
II., which enacts that a prisoner who breaks prison 
shall be gniilty of felony, does not extend to a 
prisoner who breaks out, when the prison is on 
fire,—‘for he is not to be hanged because he would 
not stay to be burnt.’ ” And in United States v. 
Jin Fuey Moy, 241 U. S. 394, 401, 60 L. Ed. 1061, 
1064; 36 Sup. Ct. Rep. 658, Ann. Gas. 1917D, 854, 
we said: “A statute must be construed, if fairly 
possible, so as to avoid not only the conclusion 
that it is unconstitutional, but also grave doubts 
upon that score.” 

U. S. vs. Commissioner of Immigration, 285 Fed. p. 

295; U. S. vs. Delaware and Hudson, 213 U. S., p. 366; 

Pickett vs. U. S., 216 U. S., 456. 
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A CONTRARY CONSTRUCTION WOULD REN¬ 
DER THESE PROVISIONS UNCONSTITU¬ 
TIONAL. 

The ‘‘Trading with the Enemy Act^^ has been sus¬ 
tained as a constitutional exercise of the war power of 
Congress. It has been held to be constitutional because 
it was only a sequestration and not a confiscatory act 
and because provision w^as made for the return of 
seized property to those not alien enemies. 
Stoehr v. Wallace, 255 U. S. 239; Metropolitan Trust 
Company v. Garvan, 254 U. S., 554. 

In Garvan v. $20,000 of Bonds, 265 Fed. R. 479, 
Judge Ward of the Circuit Court of Appeals of the 
Second Circuit, delivering the opinion of the court, said, 
with reference to the “Trading wdth the Enemy Act*’: 

“If persons not alien enemies, or allies of alien 
enemies, were given no means to protect their in¬ 
terests in such property the seizure would be un¬ 
constitutional as without due process of law ;**•»» 

It was not pretended that Heinrich George Ebert and 
Emilie Ebert were residents of Germany or Austria- 
Hungary at the time the “Trading with the Enemy 
Act” w^as passed, or at the time the property was con¬ 
fiscated. It does appear that on March 2, 1920, they 
became citizens of the principality of Liechtenstein. 
(Rec. p. 45.) 

It must be presumed that they had been residents of 
that country for some time prior to becoming citizens. 
It certainly appears that they were neither technical 
nor actual enemies at the time the amendments of 1920 
and 1923 to Section 9 of the “Trading with the Enemy 
Act” were passed, or at the time the property was 
seized. 
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It must be remembered that the ‘‘Trading with the 
Enemy Act’’ was only a sequestration act. Whatever 
right Congress had to pass a confiscation act during 
the pendency of the war, was not exercised, so that 
when the amendment of 1923 was passed. Congress no 
longer had the power to confiscate the property even 
of an enemy, and certainly had no power to pass any 
act confiscating the property of a person not an enemy. 

It is well settled that the due process clause of the 
Fourteenth Amendment protects aliens as well as citi¬ 
zens of this country. Wong Wing vs. U. S., 163, U. S., 
p. 228; Lem Moon Sing vs. U. S., 158 U. S. 538. 

Congress had no right to authorize either the seizure 
or the continued holding of the property of any person 
other than a citizen of Germany or Austria, or Hun¬ 
gary, and only these because the treaties between the 
United States and these countries expressly gave the 
United States the right to hold the property of their 
nationals. It is, therefore, clear that after the termi¬ 
nation of the war an act, authorizing the seizure or con¬ 
fiscation of the property of any person other than those 
embraced in the treaties referred to, is a violation of 
the due process clause of the Fourteenth Amendment 
to the Constitution of the United States. In fact, the 
withholding of the property of any person, other than 
the persons named, would be a violation of the due 
process clause. 

Before the termination of the war, an act of Con¬ 
gress, authorizing the seizure of the property of a per¬ 
son not an enemv, would be a violation of the due 
process clause of the Constitution. 

For both reasons the seizure of appellant’s property, 
or the property of his parents, was a denial of their 
constitutional rights. 



23 


In conclusion, it was properly stated to the trial court 
by counsel for the Government that the property in 
controversy was seized by the Alien Property Custo¬ 
dian and is now in the possession of the Alien Property 
Custodian and the Treasurer of the United States, to¬ 
gether with all accumulations, amount of which is 
shown in the Record. Therefore, it will be unneces¬ 
sary to remand the case, as a decree may be entered 
here for the property thus shown to be in the hands 
of the defendants. (Rec. pp. 20, 21.) 

Respectfully submitted, 

William P. Norman, 

Attorney for Appellcmt, 

Marion DeVries, 

D. R. Williams, 

J. J. Lynch, 

Of Counsel, 
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Thomas W. Miller, as Alien Property Custodian; 
Frank White, as Treasurer of the United 
States ; Heinrich George Ebert and Emilie 
Ebert, Appellees, 


SUPPLEMENTAL BEIEF FOR APPELLANT. 

We feel that it is proper to reply briefly to some 
of the propositions advanced in the brief filed by 
counsel for appellees, and to call the court ^s attention 
to authorities bearing directly on these questions. 

THE PROOF OF THE CITIZENSHIP OP AP¬ 
PELLANT’S PARENTS WAS COMPETENT 
AS REFLECTING ON THEIR MOTIVES AS 
WITNESSES. 

The contention of adversary counsel is that appel¬ 
lant, Egon Ebert, and his parents, were induced to 
testify falsely in order to secure the possession of 
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the property in controversy. The evidence offered 
at the trial conclusively establishes the fact that ap¬ 
pellant’s parents, Heinrich George Ebert and Emilie 
Ebert, were not citizens of Germany at the time of 
the parol gift in June, 1914, and had not been for 
many years prior thereto, and have never been, since 
that time, German citizens. This being true, they 
would have been the absolute owners of the property 
in controversy, and entitled to its possession, but for 
their parol gift to appellant. This is true because,— 
(a) The ‘‘Trading with the Enemy Act” would not 
apply to them, and,—(b) if it did apply, their right 
to the possession of this property was restored by the 
Remedial Act of 1920 providing for the return of all 
property that had been sequestered, except to citizens 
of Germany and Austria-Hungary. 

This being true, Mr. and Mrs. Ebert had the undis¬ 
puted right to recover this property at the time they 
testified as witnesses—except for the transfer of the 
property to their son. Hence, in testifying that the 
property belonged to their son, they were testifying 
against their own interests, and had no motive in tes¬ 
tifying falsely in favor of appellant. 

We submit, therefore, that the court erred in de¬ 
clining to admit this evidence. It bore directly and 
forcefully upon the very question that controlled the 
court’s action —the motive of these witnesses, 

THE COURT ERRED IN EXCLUDING THE 
DEED OP JUNE 3, 1922 

This deed supports appellant’s contention as to the 
parol gift in 1914. The deed was a solemn declara¬ 
tion on the part of the makers against their own in- 
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terests. At the time the deed was executed, the said 
Heinrich George Ebert and Emilie Ebert, not being 
citizens of Germany nor Austria-Hungary, had a 
right to recover the property in controversy, but for 
their parol transfer to the appellant. Instead of as¬ 
serting their title and recovering the possession of 
this property, as they had a perfect right to do but 
for the parol transfer, they executed this solenm con¬ 
veyance, reciting, recognizing, and confirming the pa¬ 
rol transfer made in 1914. There was no possible mo¬ 
tive in misstating the facts in that conveyance, or at 
that time. 

APPELLANT HAS THE RIGHT TO MAINTAIN 
THIS ACTION IN HIS OWN NAME 

This is true because he was the absolute owner of 
the property by the parol gift made to him by his 
parents in 1914, as shown by his own testimony, and 
that of his parents. Appellant has the same inter¬ 
ested motive of any litigant seeking to recover prop¬ 
erty. Heinrich George P]bert and Emilie Ebert, how¬ 
ever have no possible motive in misstating the facts. 
If this parol transfer to their son had not been made, 
they would have been absolutely entitled to the pos¬ 
session of the property, for the reasons shown in our 
original brief. Why should they then seek to sup¬ 
port the claim of their son, rather than set up their 
own claim to this property! No one else has any 
claim to it. It certainly belongs either to appellant 
or his parents. If Heinrich George Ebert and Mrs. 
Emilie Ebert were not alien enemies, the Congress 
of the United States had no right to confiscate their 
property. If they were technically alien enemies, then 
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Congress had the right to confiscate their prop¬ 
erty, upon a proper act passed under the provisions of 
the constitution. After the war terminated, this 
power no longer existed. The Supreme Court has 
expressly held, in the cases cited in our original brief, 
that Congress passed no act confiscating the property 
sequestered under the ‘‘Trading with the Enemy 
Act.’’ Not having passed any act of confiscation 
while a state of war existed. Congress has no power 
now, under the constitution, to pass such an act. This 
power may possibly exist with reference to the prop¬ 
erty of citizens of Germany and Austria-Hungary be¬ 
cause of the provisions of the treaties between the 
United States and those countries, referred to in our 
original brief. But, inasmuch as Heinrich George 
Ebert and Mrs. Emilie Ebert were not citizens of 
either of those countries, the right to confiscate their 
property does not now exist. The United States Gov¬ 
ernment, therefore, has no beneficial interest in, or 
claim to this property. There is no possible object 
to be subserved by a further retention of it. Indeed, 
to retain it further is to indirectly do what, under the 
constitution. Congress has not the power to do,— 
that is, to confiscate this property. Recognizing this 
fact, and in order to act justly with the owners of 
this property, Congress has passed the Acts of 1920 
and 1923, set out and discussed in our original brief, 
for the restoration of this property. 

Having thus a perfect right to the possession of 
this property, why should Mr. and Mrs. Ebert swear 
falsely with reference to it in order to denude them¬ 
selves of this right and confirm the title and posses¬ 
sion in their son? Having the right to the possession 
of this property, why should they have executed the 
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deed of confirmation in 1922, solemnly reciting that 
they had transferred this property to their son in 
1914! 

But, assuming that the court could disregard 
all this testimony, certainly the deed of 1922 vested 
the title in the appellant as of that date, if it did not 
confirm the title of the date of the parol gift. 

Adversary counsel, however, say that under the 
Acts of 1920 and 1923, the action may only be brought 
in the name of the owner. 

They overlook the fact that, under the deed of 1922, 
appellant became the owner of this property. The 
case of United States v. Gillis, 95 U. S. 407, has no 
possible application. In that case, the United States 
Government had confiscated the property, and pro¬ 
vided for the filing of claims by certain classes of 
people who had suffered loss thereby. These claims 
were directly against the United States, and when 
allowed, were to be paid out of the Treasury of the 
United States. They were clearly non-assignable 
choses in action, and under the terms of the statute, 
an assignee of such a claim could not maintain an 
action in the court of claims. 

The property in controversy has never been confis¬ 
cated. The right conveyed to appellant was not a 
mere chose in action. It was the equitable, if not 
the legal title to the property itself. 

As we have shown, the United States Government 
has no claim to the property. The proceeds can never 
go into the Treasury of the United States. The allow¬ 
ance of this claim mil not affect the Treasury of the 
United States. The United States Government, for 
its protection in time of war, has merely provided 
that this property be sequestered and held, pending 
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hostilities, in order that it might not reach its ene¬ 
mies in the field or be used in their behalf. The United 
States Government has no further claim to, or use for 
this property, and has expressly provided for its re¬ 
turn. 

In tlie case of Central Trust Company v. Garvan, 
254 U. S. 554, the court says: 

‘ ‘ The present proceeding gives nothing but the 
preliminary custody such as would have been 
gained by seizure. It attached the property to 
make sure that it is forthcoming if finally con¬ 
demned and does no more.** 

And again: 

‘‘The plaintiff is a resident, but even if she 
were a non-resident and were within hostile ter¬ 
ritory, the policy of the nation would not divest 
her of the title, whether acquired before the war 
or later. Custody would be assumed by the Alien 
Property Custodian. The proceeds of the prop¬ 
erty in the event of sale would be kept within the 
jurisdiction. Title, however, would he unchanged 
in default of the latter exercise by Congress of 
the power of confiscation (40 Stat., p. 106, pp. 
423-424), *now seldom brought into play in the 

practice of enlightened nations.* Second- 

Int. Law 4647; Brown v. United States, 8 Cranch 
110, Techt V. Hughes, 229 N. Y. 244.’’ 

In the case of Stoehr v. Wallace, 269 Fed. 834, the 
court says: 

“The object of such a proceeding as this 
• • • is not to determine the ultimate prop¬ 

erty rights either to the shares or to the certifi¬ 
cates.” Garvan v. International Agricultural 
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Corp., 276 Fed. 206. ‘‘The act intends the im¬ 
mediate reduction to possession of all property 
which the Custodian shall decide to be enemy 
property; all questions arising from his mistakes, 
or even from his oppressive or arbitrary action 
are relegated to suits under Section 9 of the Trad¬ 
ing with the Enemy Act. By the capture nothing 
is condemned, nothing confiscated, and nothing is 
concluded/^ Kahn v. Garvan, 263 Fed. 916. 

“But nothing is settled by the capture itself 
except bare sequestration of the property in the 
hands of the Alien Property Custodian * * *; 

and it adjudicated nothing, and its effect upon 
any rights except that of possession was nil,^^ 

DE. WIRBELAUEE’S TESTIMONY WAS 
IMPROPERLY EXCLUDED 

The two cases cited by adversary counsel on this 
proposition have not the slightest application. The 
Schuyler case (135 P^ed. 1015) is probably cited by 
inadvertance, as the rule we are insisting upon was 
not even referred to. In the Inman case (146 Fed. 
449) the court simply held that the facts did not 
bring that case within the rule, and clearly they did 
not. 

The principle upon which we are relying is not a 
disputed one. The authorities are not in accord on 
the question as to whether prior statements consist¬ 
ent with the witness’s testimony may be introduced 
after the witness has been assailed by proof of prior 
inconsistent statements. By the weight of authority, 
such testimony is not admissible. We are not insisting 
upon any such proposition. Our insistence simply 
is that where it is sought to show that the witness’s 
testimony is a recent fabrication, it is competent to 
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show that he made statements consistent with his tes¬ 
timony on former occasions when there was no motive 
to speak falsely. 

Kuling Case Law, section 239, page 655, volume 
28, states the rule as follows: 

I 

‘‘When a witness has been impeached by an 
earnest and sustained attack upon his credibility, 
tending to show that his testimony is a fabrica¬ 
tion of recent date, or is colored, distorted, and 
falsified through the influence of some strong per¬ 
sonal motive, interest in the litigation, or rela¬ 
tion to the litigant, it is nowhere seriously dis¬ 
puted hut that such witness may he corroborated 
hy rehutting evidence of his statements consonant 
in substance with his testimony^ when made on 
occasions so near to the event involved, and so 
long anterior to the litigation, that the effect of 
his speech could not have been forseen.’’ 

In a note recently published in the American and 
English Annotated Cases, volume 35, page 513, the 
annotators cite numerous Federal and State cases to 
sustain our contention. 

In the case of Burks v. State, American and Eng¬ 
lish Annotated Cases, volume 8, page 476, the court 
savs: 


% 

“Greenleaf lays down the rule in accord with 
the majority of the courts as before cited, but 
states an exception, which is found in many de¬ 
cisions, ‘where a design to misrepresent is 
charged upon the witness in consequence of his 
relation to the party or to the cause; in which 
case, it seems, it may be proper to show (274) 
that he made a similar statement before that re¬ 
lation existed.^ Wharton, Cr. Ev., Sec. 492; 
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Greenleaf, Ev. (15th ed.), Sec. 469; 2 Phillips, 
Ev. 445, 446; Nichols v. Stewart, 20 Ala. 358; Peo¬ 
ple V. Doyell, supra; State v. Vincent, supra; 
State V. Cady, supra; State v. Eeed, 62 Me. 129; 
Red V. State, supra; State v. Flint, 60 Vt. 304, 14 
Atl. Rep. 178; Ellicott v. Pearl, 10 Pet. (U. S.) 
412; Conrad v. Griffey, 11 How. (U. S*) 480.” 

The same rule is laid down in the latest edition of 
Wigmore on Evidence, volume 2, sections 1128 and 
1129. 

The rule is stated by the supreme court of Cali¬ 
fornia is the case of Barkly v. Copeland, 74 Cal. 1, 
as follows: 

‘^It has been frequently held that when the wit¬ 
ness is charged with testifying under the influ¬ 
ence of some motive prompting him to make a 
false statement, it may be shown that he made 
similar statements at a time when the imputed 
motive did not exist, (See Gates v. People, 114 
Ill. 438; Stolp V. Blair, 68 Ill. 543; State v. Den- 
nin, 32 Vt. 158; State v. Vincent, 24 Iowa 570; 
Wharton on Evidence, sec. 570.)” 

This rule is sustained by the courts of Massachus¬ 
etts, New York, Maryland, Illinois, Georgia, Missouri, 
Tennessee, and nearly all the States in cases cited in 
the authorities referred. We have been able to find 
no case holding to the contrary, and we know of no au¬ 
thority on evidence that does not sustain our con¬ 
tention. 

It is not a new rule of evidence. 

In the case of Ellicott v. Pearl, 10 Peters 412, Mr. 
Justice Story held such corroborative testimony ad¬ 
missible : 
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“Where the testimony is assailed as a fabrica¬ 
tion of a recent date, or where complaint recently 
made; for there, in order to repell such imputa¬ 
tion, proof of the antecedent declaration of the 
party may be admitted.’’ 

And, in the case of Conrad v. Griffey, 11 Howard 
479, the court says: 

“So far as regards principle, one proper test 
of the admissibility of such statements is, that 
they must be made at least under circumstances 
when no moral influence existed to color or mis¬ 
represent them. (1 Greenl. Ev., sec. 469; 2 Po- 
thier on Oblig. 289; 1 Stark Ev. 148; 1 Pldl. Ev. 
308.)” 

The entire defense in this case is based upon the 
insistence that the testimony of Mr. and Mrs. Ebert 
was a fabrication on their part in order to enable 
their son to recover the property seized by the 
Alien Property Custodian. If Dr. Wirbelauer tells 
the truth, this charge made by adversary counsel is 
absolutely destroyed. The statements made by Mr. 
and Mrs. Ebert to Dr. Wirbelauer in 1914 that they 
had transferred this property to their son is in ac¬ 
cordance with their testimony in this case, and is con¬ 
clusive proof of the fact that their testimony is not 
a recent fabrication. 

The fact that appellant and his father and mother 
were mistaken in their statements that they endorsed 
the stock certificates in the office of Mr. Hansman in 
the presence of appellant, is not sufficient, we submit, 
to impeach these witnesses. It is not at all important 
where these certificates were endorsed. A failure to 
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remfimber a detail of this kind after the lapse of nine 
years certainly does not disclose a corrupt motive. 

Neither is the fact that in the New Jersey proceed¬ 
ing the parol transfer of 1914 was not referred to. . 
Appellant’s attorney in New Jersey advised him that 
this parol gift was not valid. Acting on this assump¬ 
tion, there was no reason why fhis gift should be re¬ 
ferred to. The attorney referred to advised appel¬ 
lant that the power of attorney executed in 1915 was 
written evidence of title in appellant. Assuming that 
that was true, there was no reason why it should not 
be set up as the title, upon which appellant was re¬ 
lying. The record filed by adversary counsel shows 
that the New Jersey attorney did have this mistaken 
view, otherwise he would not have set up this power 
of attorney as evidence of appellant’s title. Certainly 
appellant cannot be discredited as a witness on ac¬ 
count of the mistake of his attorney. It is true that 
appellant did not disclose to the officers of the cor¬ 
poration the fact that he was the owner of this stock, 
and his reasons for this are explained fully, both by 
himself and by his parents. The fact that Mr. and 
Mrs. Ebert confirmed the parol gift by their deed of 
confirmation, and again confirmed it by their testi¬ 
mony at times when they had a perfect right, but for 
the parol gift, to claim and recover the property for 
themselves, is conclusive proof of the truth of their 
statements. 

Since preparing the foregoing brief our attention 
has been called to the opinion delivered November 17, 
1924, by the Supreme Court in the case of Miller, Alien 
Custodian, vs. Robertson, in which Mr. Justice Butler 
says: 
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‘‘The purpose of §9 was to prevent or lessen 
losses and inconvenience liable to result to non¬ 
enemy persons. This provision is highly remedial 
and should be liberally construed to effect the pur¬ 
poses of Congress and to give remedy in all cases 
intended to be covered. United States v. Ander¬ 
son, 9 Wall. 56, 65, 66; United States v. Padelford, 
9 Wall. 531, 538. The just purpose of the section 
is not to be defeated by a narrow interpretation 
or by unnecessarily restricting the meaning of the 
words within technical limitations.’’ 

Eespectfully submitted, 

William F. Norman, 
Attorney for Appellant. 

Marion DeVries, 

D. E. Williams, 

J. J. Lynch, 

Of Counsel. 
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NATURE OF THE PBOCEEDINOS 

This cause is before this Court upon an appeal 
from a final decree entered in the Supreme Court of 
the District of Columbia, dismissing a bill of com¬ 
plaint purporting to be filed by the plaintiff under 
the terms and provisions of Section 9 of the Trading 
with the Enemy Act, as amended, against Thomas 
W. Miller, as Alien Property Custodian, and Frank 
White, as Treasurer of the United States. 

( 1 ) 
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THE PLBADINaS 

In his bill of complaint the appellant asserts that 
he is now and has been continuously since 1911 a 
resident of the United States of America, and of the 
State and city of New York, and that he has at no 
time been an enemy or ally of enemy within the 
meaning of the Trading with the Enemy Act or any 
of the proclamations of the President issued pursuant 
thereto. The appellant bases his right to institute 
the suit upon the allegations contained in paragraphs 
VI, VII, VIII, and IX of the bill of complaint, which 
are as follows: 

(VI) That prior to the 25th day of June, 
1914, Heinrich George Ebert and Emilie 
Ebert, father and mother of the plaintiff, were 
the joint owners of one thousand (1,000) 
shares of preferred capital stock of the R. & H. 
Simon Company, a corporation duly organized 
an(^ existing under and by virtue of the laws 
of the State of New Jersey, represented and 
evidenced by the preferred-stock certificate 
No. 2 and of the three thousand four hundred 
ninety-nine (3,499) shares of the common capi¬ 
tal stock of the said corporation, represented 
and evidenced by the common-stock certificate 
No. 29. 

(VII) That the Alien Property Custodian, 
acting under the authority of the ^‘Trading 
with the Enemy Act^^ demanded said stock 
in the hands of L. F. Dommerich & Com¬ 
pany, a commercial banking house with its 
place of business in the city of New York, 
in the State of New York, and has received 
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and now has in his possession, or custody, 
the said stock which he is holding pursuant 
to the provisions of said Act. 

(VIII) That prior to the seizure of said 
stock to-wit on the 25th day of June, 1914, 
and long prior to the entry of the United 
States into the war with Germany, plaintiff^s 
father, Heinrich George Ebert, and his mother, 
Emilie Ebert, in consideration of the natural 
love and affection which they had for the 
plaintiff, for the purpose of making permanent 
provision for him and with a view of per¬ 
manently establishing him in business, did 
transfer, set over and assign to the plaintiff 
one thousand (1,000) shares of the said pre¬ 
ferred capital stock and the said three thousand 
four hundred ninety-nine (3,499) shares of the 
said common capital stock, with the intention 
that* the said shares of capital stock and the 
certificates evidencing and representing the 
same should thereafter be the sole and exclu¬ 
sive property of the plaintiff. 

(IX) That the said Heinrich George Ebert 
and Emilie Ebert executed an instrument under 
date of June 3,1922, wherein and whereby they 
have confirmed as of the 25th day of June, 
1914, the gift made by them to the said plain¬ 
tiff, on the 25th day of June, 1914, of one 
thousand (1,000) shares of the preferred capital 
stock and of three thousand four hundred 
ninety-nine (3,499) shares of the common capi¬ 
tal stock of the said R. &. H. Simon Company, 
a corporation organized and existing under and 
by virtue of the laws of the State of New 
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Jersey. A copy of said instrument is annexed 
hereto and made a part hereof, marked Ex¬ 
hibit A.” (Rec. pp. 3 and 4.) 

The so-called ‘^confirmation of gift^^ referred to 
in paragraph IX of the bill of complaint is set forth 
in full on pages 5 and 6 of the record. After reciting 
in the so-called “confirmation of gift^’ that it is exe¬ 
cuted on the 3rd day of June, 1922, as qf the 25th day 
of June, 1914, and after reciting that Heinrich George 
Ebert and Emilie Ebert, his wife, were the owners of 
the stock referred to in the bill of complaint prior to 
June 25, 1914, the so-called “confirmation of gift^^ 
provides: 

Whereas on the twenty-fifth day of June, 
A. D. 1914, the undersigned did transfer, set 
over, and assign to their son, Egon Ebert, the 
said one thousand (1,000) shares of the said 
preferred capital stock and the said three 
thousand and four hundred and ninety-nine 
(3,499) shares of the said common capital 
stock, by executing in blank the forms of 
transfer and assignment appearing on the re¬ 
verse sides of the said certificates and by de¬ 
positing the said certificates thus endorsed and 
assigned in blank, with L. F. Dommerich & 
Company, a Commercial Banking House, 
with its place of business at Number 254 
Fourth Avenue, in the City of New York, in 
the County of New York, in the State of New 
York, in the United States of America, with 
the intention that the said shares of capital 
st(5ck, and the certificates evidencing and 
representing the same, should thereafter be 
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the sole and exclusive property of their son, 
Egon Ebert. (Rec. p. 5.) 

The so-called ^'confirmation of gift'’ then proceeds 
to recite as a conclusion of law, that the transfer and 
assignment referred to constitute a gift made in con¬ 
sideration of love and affection, and that whereas the 
validity of that gift has been questioned by the Alien 
Property Custodian, Heinrich George Ebert and 
Emilie Ebert, nee Simon, on the third day of June, 
1922, as of the 25th day of June, 1914, confirm the 
said gift of the said stock as of the 25th day of June, 
1914, and declare as a conclusion of law that their 
son, Egon Ebert, is the owner of the said stock. The 
bill of complaint then prays that the stock and divi¬ 
dends accrued thereon be ordered delivered to the 
plaintiff. 

The answer of the Custodian and the Treasurer 
admit the seizure of the stock involved in the suit 
as the property of Heinrich George Ebert and Emilie 
Ebert, who, after investigation, the Alien Property 
Custodian had determined to be enemies, but they say 
that they have no knowledge or information sufficient 
to form a belief with respect to any of the averments 
upon which the plaintiff relies to establish his case. 

Subsequent to the filing of the answer on behalf of 
the Custodian and the Treasurer, an amendment was 
filed to the bill of complaint which amended para¬ 
graphs VIII, XI, and XII. Aside from the allegation 
in the amendment as to the filing of a notice of claim 
with the Custodian and an application for the allow- 
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ance of the claim which was refused, the substantial 
amendment is that to paragraph VIII, which is as 
follows: 

That prior to the seizure of said stock, to- 
wit, on the 25th day of June, 1914, and long 
prior to the entry of the United States into 
the war with Germany, plaintiff^s father Hein¬ 
rich George Ebert, and his mother, Emilie 
Ebert, in consideration of the natural love 
and affection which they had for the plaintiff, 
for the purpose of making permanent provi¬ 
sion for him and with a view of permanently 
establishing him in business did transfer, set 
over, and assign, to the plaintiff the one 
thousand (1,000) shares of the said preferred 
capital stock and the said three thousand 
four hundred ninet 3 ^-nine (3,499) shares of 
the said common capital stock, with the in¬ 
tention that the said shares of capital stock 
and the certificates evidencing and represent¬ 
ing the same should thereafter be the sole 
and exclusive property of the plaintiff. 

The plaintiff further alleges that at all times 
mentioned herein he was and is now the sole 
and absolute owner of the said shares of stock. 
(Rec. p. 11.) 

The Custodian and the Treasurer filed an answer 
to the amendment, admitting the filing of a notice 
of claim and application for executive allowance and 
the refusal of the application, but denying each and 
every allegation contained in paragraph VIII of the 
bill of complaint as amended. 
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Heinrich George Ebert and Emilie Ebert were 
made parties defendant to the bill of complaint, and 
filed an answer in which they admitted substantially 
all the allegations of the bill of complaint, especially 
such of the allegations as they apparently deemed 
necessary to permit their son to recover. In view of 
the testimony later adduced at the hearing the 
allegations of paragraph V of their answer are inter¬ 
esting. They are as follows: 

Answering paragraph VIII thereof they and 
each of them separately and severally say that 
upon the occasion, and for the consideration 
and purpose (among other purposes) therein 
alleged, and shortly prior to their departure 
from the United States for Europe in June, 
1914, they agreed verbally to and with the 
plaintiff to make to him a gift of the absolute 
ownership of the stock therein mentioned 
and to deliver the same into the hands of L. F. 
Dommerich & Company, of New York City, 
to be held for the plaintiff^s use, benefit, and 
account; that complying with the said agree¬ 
ment they did then and there make said gift, 
and they and each of them signed and en¬ 
dorsed in blank, as is usual and customary in 
such cases, the certificate of transfer appearing 
on the reverse side of the certificates of said 
stock, and with the purpose and intent of 
mind to divest themselves of all right, title, 
and interest therein, and to invest the plaintiff 
therewith in absolute ownership; and imme¬ 
diately prior to their said departure they and 
each of them advised the plaintiff of the per- 

17104—24t-2 


% 


8 


formance on their part of their agreement 
aforesaid. (Rec. p. 9.) 

Upon the issues as thus framed the cause went to 
hearing before the Honorable Wendell P. Stafford, 
Associate Justice of the Supreme Court of the Dis¬ 
trict of Columbia, who, after hearing the testimony 
of the various witnesses, including the plaintiff as a 
witness in his own behalf, ordered the bill of com¬ 
plaint dismissed, remarking in the course of his 
opinion after reviewing the evidence: 

It is said that actions speak louder than 
words. Actions like these—^solemn actions in 
solemn documents and some of them under 
oath—certainly speak much louder than the 
testimony of three witnesses to a transaction 
of this sort, with the motive that exists now 
to make this claim. I simply do not believe 
it, and I could not conscientiously find that 
this plaintiff’s testimony is true. 

THE ISSUES 

The only real issue in this case is whether or not 
at the time of the seizure of the property by the Alien 
Property Custodian the appellant was the equitable 
owner of the stock which is the subject matter of the 
suit, that is to say, whether or not, prior to the war, his 
father and mother, Heinrich George Ebert and Emilie 
Ebert, gave the stock to him. This is entirely a 
question of fact. 

The appellant endeavors to inject into the case 
other issues, notably smong them the issues as to 
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whether or ndt, even granting that there was no gift 
of the stock prior to the war, the seizure of the 
Custodian was a proper one under the Trading with 
the Enemy Act, and whether or not the so-called 
“confirmation of gift’^ executed on the 22d day of 
June, 1922, almost four years after the Armistice, 
almost three years after the opening of commimica- 
tion with Germany, and almost a year after the decla¬ 
ration of peace between the United States and Ger¬ 
many, is to be construed as an assignment of the 
rights of Heinrich George Ebert and Emilie Ebert to 
the appellant of their rights in the stock held by the 
Alien Property Custodian, which assignment the 
appellant insists his parents could legally make, even 
granting they were the owners of the stock at the 
time of seizure. 

With respect to the last two contentions upon 
which the appellant insists, it will be readily observed 
that they are a very radical departure from the 
allegations of the bill of complaint. Apparently the 
appellant, placing little confidence in the evidence 
adduced as to the making of a gift to him by his 
parents in 1914, seeks to rely upon other facts not 
set up in the bill of complaint to secure a recovery in 
the case. 
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ARGUMENT 

I 

The testimony and evidence cieariy estabiish, and 
the Court found, that the appeliant’s testimony, 
as well as the testimony of his father and mother 
as to the gift of the stock involved in the suit, were 
false 

On pages 6, 7, and 8 of his brief the appellant 
endeavors to justify his lapses from the truth in his 
testimony on the ground that his testimony was only 
as to immaterial matters. An examination of the 
evidence, however, will show that, if the mere con¬ 
clusions of law stated by the appellant as a witness 
are laid aside, substantially every material fact to 
which the appellant testified was proved by unpreju¬ 
diced testimony and documentary evidence to be 
false. 

It must be kept in mind continually that the 
appellant in his bill of complaint relies upon a 
gift of the stock to him made by his parents on 
the 24th day of June, 1914. The appellant was 
present in court at the hearing of the case and 
personally took the witness stand. The Court had 
the full opportunity to observe the demeanor of 
the witness and to note the effect upon him of 
evidence, which clearly showed his testimony to 
be false, and unless this Court can find that no 
reasonable man could have held that th^ appellant 
testified falsely, then this Court should not reverse 
the finding of the lower Court that the appellant's 
testimony was false. An examination of the evi- 
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dence will establish the falsity of the appellant’s 
testimony beyond a doubt. 

The appellant testified that at the beginning 
of May, 1914, his parents, Heinrich George Ebert and 
Emilie Ebert visited him in this country and remained 
here until the end of June, 1914 (Rec. p. 21). He 
testified upon direct examination specifically, without 
hesitation, and with no intimation that there existed a 
doubt in his mind, that the gift of the stock which he 
seeks to recover was made to him by his parents in 
New York City in the office of their attorney, Mr. 
Hansmann, who is now dead. With respect to what 
took place at the time the gift was made, the appel¬ 
lant said upon direct examination: 

I was present on the 25th of June, 1914, 
when my parents discussed the gift with me 
and Mr. Hansmann. My father and mother 
had the certificates No. 2 and No. 29 with 
them on that occasion. 

Mr. Hansmann told my parents that in 
order to make a gift it was not absolutely 
necessary to have stock transferred on the 
books of the company; that in order to make a 
gift to me of these shares all they needed to do 
was to endorse the shares in blank and put 
them in my possession. * * * My father 
and mother endorsed the certificates right 
there in his office in my 'presence by writing 
their names and handed them over to me and 
I accepted them. (Rec. p. 22.) 

After the appellant had given this specific testi¬ 
mony his counsel presented to him certificates No. 2 
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and No. 29, representing the stock, for his identifica- 
tion. He identified the sigsnsufcitpes of his father and 
mother on the stock and states that they were the 
same certificates which were given to him on the 25th 
day of June, 1914.(Rec. p. 22.) On the back of 
the certificates was a blank power of attorney signed 
by Emilie Ebert and Heinrich George Ebert appoint¬ 
ing one Charles W. Muller, attorney, to transfer the 
stock. The power of attorney on the back of the cer¬ 
tificates was executed in the presence of the said 
Charles W. Muller. (Rec. p. 23.) The witness then 
testified that he is pretty positive that Mr. Muller’s 
name (the name of Mr. Muller as attorney in the 
body of the power of attorney) was not there when 
his father’s and mother’s names were written on the 
certificates; that the name of Charles W. Muller as 
witness at the bottom of the certificates might have 
appeared on the certificates when they were given to 
him.” 

The appellant then testified that after the certifi¬ 
cates were endorsed and delivered to him by his 
parents he and his parents took the two certificates 
to the banking office of L. F. Dommerich & Com¬ 
pany, of New York City. 

Ihis is the testimony of the appellant relative to 
the only facts which could possibly constitute the 
making of the gift. Heinrich George Ebert and 
Egon Ebert, whose testimony was taken upon writ¬ 
ten interrogatories and cross-interrogatories (Rec. 45 
to 47), testified substantially the same facts as to the 
gift. In fact, their testimony is so nearly like the 
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testimony of the appellant as to be a reiteration 
thereof. 

Upon cross-examination the appellant first testified 
as follows: 

In June, 1914, I went with my parents to 
the office of our lawyer in New York, and in 
that office the gift in stock was made to me. 
No one was present on that occasion except 
my parents, our lawyer, and myself. (Rec. 
p. 31.) 

After that the cross-examining counsel pressed 
the witness for an explanation of the fact that the 
name of Charles W. Muller appeared on the power of 
attorney for the transfer of the certificates as a wit¬ 
ness to the names of Emilie Ebert and Heinrich 
George Ebert. A few typical questions upon cross- 
examination are interesting as a contrast to the 
specific answers made by the appellant as to the 
facts surrounding the gift upon his direct exami¬ 
nation: 

Q. And you testified that you saw your 
parents sign those certificates in your law¬ 
yer's office—the endorsement on the certifi¬ 
cates?—^A. I see now—I refreshed my mem¬ 
ory—that Mr. Muller witnessed the signa¬ 
ture. I don^t know where that was done. 

Q. Then you are willing to retract your tes¬ 
timony that those certificates were endorsed 
by your parents in the office of your lawyer 
in your presence?—A. It was my bcJief that 
that happened that way. 
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Q. Is it your belief now?—A. No; I couldn^t 
swear to it now, because I never saw these 
certificates since that day, and I know now 
that Mr. Muller^s name was on the certificates 
as a witness. 

Q. And you are confident now that the cer¬ 
tificates were not endorsed in the presence of 
your lawyer and you in that office in New 
York?—A. Well, I couldn^t tell that. 

Q. You don’t know?—A. I don’t know 
that. 

Q. Were they endorsed when they were 
brought there by your parents? Do you 
know that?—A. Thev were. 

Q. The}^ had already been endorsed?— 
A. I don’t know that. 

Q. Did you see the certificates in the office 
of your lawyer?—A. They were handed to me. 

Q. Did you look at them?—A. I looked at 
them. 

Q. Did you look at the back of them?— 
A. I did. 

Q. Were they endorsed?—A. They were 
endorsed. 

Q. But you don’t know where they were 
endorsed?—A. I could not tell you that. 

Q. They were endorsed when they were 
handed to you?—A. Yes. 

Q. Were you present all the time with your 
parents in that office? That is, you did not 
separate while you were in that office?—A. I 
don’t believe so. 

Q. So that there was no opportunity for 
your parents to endorse those certificates in 
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that office without your seeing them?—A. I 
couldn’t swear to that. 

Q. You say you can not swear as to whether 
there was an opportunity to do that?—A. 
Whether I was out a minute or not I couldn’t 
tell you. 

Q. Do you remember whether you were 
out of the office at any time?—A. I don’t 
remember. 

Q. You might have been away?—A. I might 
have been; I don’t know. 

Q. But you did not take the certificates 
away with you when you went at that time?— 
A. No. 

Q. You are quite confident then that you 
were mistaken in that Mr. Muller did witness 
those signatures?—A. I am pretty sure of 
that. 

Q. Are you quite sure then that the cer¬ 
tificates had been endorsed, prior to going to 
the New York lawyer’s office?—A. I can not 
tell that. 

Q. You don’t know that?—A. I don’t know 
that. 

Q. But the first you saw of them they were 
endorsed?—A. They were endorsed. 

Q. Had you seen your parents do any writ¬ 
ing there in your presence?—A. I don’t remem¬ 
ber that. (Rec. pp. 31 and 32.) 

Even without more, could any Court find other¬ 
wise than that the appellant had deliberately testi¬ 
fied to untruths upon his direct examination, and 
then, having had brought suddenly to his attention 
the fact that the signatures of his parents were 
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witnessed by a fourth person, he retreats in con¬ 
fusion under the thin protection of general state¬ 
ments of lack of knowledge as to the endorsements. 
He did not know when the certificates were endorsed 
when he testified upon cross-examination, and he did 
not know when they were endorsed when he testified 
upon direct examination. However, his direct exam¬ 
ination is unequivocal. He specifically stated there 
that the certificates were endorsed in his presence in 
the office of the New York counsel of his parents. 

But the failure of the appellant to sustain his 
contention upon cross-examination is not the only 
proof of the falseness of his statements. The appel¬ 
lees produced as a witness one Charles W. Muller, 
who testified that he is a Director of the R. & H. 
Simon Company, and that he knows Egon Ebert, 
the appellant, and his parents very well, and that the 
parents never spoke to him about any gift. He further 
testified that the certificates numbered 2 and 29, 
which the witness identified as the same as appellant's 
Exhibits D and E, were endorsed in blank by Hein¬ 
rich George Ebert and Emilie Ebert in his presence 
in his private office at Union Hill, New Jersey, and 
that he did not think that Egon Ebert, the appellant, 
was present on that occasion. (Rec. p. 67.) This is 
the testimony of an uninterested, unprejudiced 
witness as to the endorsement of the stock. This 
clearly established the falsity of the appellant's 
testimony, and the collusion between him and his 
parents to secure from the Alien Property Custodian 
the stock in question. 
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All this, however, is not the only indication of the 
false testimony and false position of the appellant. 
It was proved by the evidence that by a bill of com¬ 
plaint verified by the appellant on May 31, 1919, a 
suit was instituted in the District Court of the United 
States for the Southern District of New York against 
Francis P. Garvan, then Alien Property Custodian, in 
which the appellant here alleged there the seizure of 
the same stock by the Alien Property Custodian, and 
that he had been the owner of that stock since June 
9, 1915. His allegations in that bill of complaint as 
to his ownership of the stock are as follows: 

Your orator since June 9th, 1915, has been 
the owner and has had legal title to the 3,500 
shares of common stock of the E. & H. Simon 
Company, a corporation of the State of New 
Jersey, and has also owned and had title to 
1,000 shares of preferred stock of the R. & H. 
Simon Company, a corporation of the State 
of New Jersey. That the said stock owned by 
your orator is worth approximately the sum 
of $450,000. (Rec. p. 37.) 

In the said suit the appellant asked that his title 
to tie said stock be established by the Court, and 
that an injunction be granted against the Alien 
Property Custodian to prevent him from selling the 
stock. This bill of complaint is under oath. 

In the case in the District Court of the Southern 
District of New York, the appellee, the Alien Property 
Custodian, propounded certain interrogations to the 
appellant under the equity rules. To these interrog- 


18 


atones the appellant gave certain statements. (Rec. 
p. 42.) In answer to a question as to the facts sur¬ 
rounding the alleged gift of the same stock in June, 
]916y the appellant stated that he derived his title to 
the 3,500 shares of the common stock and 1,000 
shares of preferred stock in the R. & H. Simon Com¬ 
pany from Emilie Ebert and Heinrich George Ebert, 
on the 9th day of June, 1915, as a gift, and that such 
gift was in writing, a copy of the writing being an¬ 
nexed to the interrogatories. (Rec. pp. 42 and 43.) 

An examination of this writing upon which the 
appellant relied in his suit in New York to recover 
the stock clearly indicates, and it needs no discus¬ 
sion, that the writing was simply a power of attorney 
to the appellant making him the attorney in fact of 
Emilie Ebert and Heinrich George Ebert to deal with 
the stock for them and to institute suits on their 
behalf. It is further to be noted that in this power 
of attorney, which is dated June 9, 1915, Emilie 
Ebert and Heinrich George Ebert recite that they 
are the owners of the stock. This is in direct con¬ 
tradiction to their testimony in which they swear 
that they gave stock to the appellant in June, 1914. 

Furthermore, in answer to the said interrogatories, 
the appellant stated that he last saw his parents in 
June, 1915. In his testimony in this case Heinrich 
George Ebert testified that he was last in the United 
States in 1914. (Rec. p. 50.) In explanation of the 
material variances between the suit to recover the 
stock in New York and the suit to recover the stock 
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here, the appellant testified that one Judge McCauley 
and Mr. Cutley represented him in the New York 
suit and that when that suit was brought he stated 
to them the facts relating to the transaction the same 
as he related to them in this case (Rec. p. 45), but 
that he swore to the bill of complaint in that case, 
although he knew the facts as stated there were not 
true. (Rec. p. 37.) 

In the face of this maelstrom of contradiction the 
appellant has the effrontery to assert to this Court 
in his brief that the contradictions in his testimony 
are immaterial and that he readily admitted upon 
cross-examination that he might have been mistaken. 
There is not one single fact as to the gift which is not 
clearly contradicted by unprejudiced testimony and 
documentary evidence. 

Admittedly the only possible witness to the making 
of the gift was Mr. Hansmann, the attorney for the 
appellant's parents, and he is dead. With the motives 
with which both the parents and the son have, can 
there be any possible doubt in the mind of the Court 
that the parents and the son have colluded to secure 
the release of this property. 

It is submitted that the bill of complaint was 
properly dismissed, regardless of any other grounds 

upon which recovery is sought. 

.1 
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II 

All the unprejudiced evidence shows that no gift of 
the stock involved in the suit was made to the 
appellant by his parents 

The testimony of the appellant and his parents 
having been definitely proved to be collusive and 
false, it is difficult to find facts in the record which 
tend in any way to show that a gift of the stock to 
the appellant was perfected. 

If we eliminate as unworthy of belief the testimony 
concerning what occurred in the office of Mr. Hans- 
mann, the New York attorney, there is nothing 
whatsoever in the record to show that there ever 
was a gift of the stock involved in this suit to the 
appellant. 'On the contrary, all the testimony shows 
that no such gift was made. The bill of complaint 
alleges that the gift was made orally on June 25, 
1914, when the parents of the appellant were in the 
United States. Almost a year after this date we 
find the parents, on June 9, 1915, executing a power 
of attorney to their son to enable him to deal with 
the stock. (Rec. p. 43.) In this power of attorney 
it is alleged that Emilie Ebert and Heinrich George 
Ebert of the City of Frankfurt-on-Main, Germany, 
^^are the owners and holder of 3,499 shares of the 
common stock and 1,000 shares of the preferred 
stock of R. & H. Simon Company, a corporation of 
New Jersey. Here we have a specific declaration 
on their part, asserting that they are the owners 
and holders of the stock. It was not necessary for 
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them to be thus specific as to the ownership of the 
stock simply in order to give the appellant a power 
of attorney to handle the stock which merely stood 
in their name. 

This is specific evidence to the effect that Emilie 
Ebert and Heinrich George Ebert considered them¬ 
selves the owners of the stock almost a year sub¬ 
sequent to the alleged gift. The fact that probably 
nothing occurred at all in June, 1914, is further 
emphasized by the fact that when it first occurred to 
the appellant in this case that he might have an 
opportunity to secure the return of the stock here in 
question from the Alien Property Custodian, namely, 
in May 1919, when he instituted his suit in the 
District Court in New York, he thought that this 
power of attorney was sufficient to enable him to 
secure the stock. He believed apparently that this 
was the only chance to get the stock out of the pos¬ 
session of the Alien Property Custodian, and, as will 
appear from the end of the bill of complaint in that 
case (Rec. p. 40), he was acting under the advice of 
two lawyers who were his counsel. 

Thereafter, subsequent to the seizure by the Alien 
Property Custodian and on the 25th day of June, 
1921, the parents, without any reference whatsoever 
to any supposed gift in June, 1914, attempted to sell 
and assign the stock to the appellant. (Rec. p. 25.) 
This assignment is an out-and-out attempt by the 
parents to assign the stock owned by them to the 
appellant. As a matter of fact, it purports to be a 
sale of the stock, for it is recited that Heinrich 
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George Ebert and Emilie Ebert ♦ * * for and 
in consideration of the sum of $1.00 and other valuable 
considerations, to us in hand, paid by our son Egon 
Ebert, and for the natural love and consideration 
that we have for our son/^ assign and set over, etc., 
the said stock unto their son. 

Thus, in the latter part of 1921, we find the parents 
showing every indication of the fact that they at 
that time were the owners of the stock. I hey do not 
puport to have made a gift of the stock; they 
specifically say that they sold the stock for valuable 
consideration. This document was objected to by 
the appellees on the ground that it was ineTective to 
give title to the appellant, and the appellees are not 
waiving, by referring thereto, any of their objections 
on that ground. Certainly, however, the appellant 
can not complain of its use to show the attitude of 
mind of the parents at the date it was executed. 
Then, after all that had gone before, we find the 
parents in June, 1922, executing the so-called ‘^con¬ 
firmation of gift^^ (Rec. p. 5) in which they recite 
facts sufficient to entitle their son to succeed in this 
suit, if the facts were true and had occurred in 
June, 1914. 

Thus we are again confronted by glaring con¬ 
tradictions in the testhrfony and the evidence. It is 
true the parents testified upon interrogatories and 
cross-interrogatories which were submitted to them 
in the same manner as the son now testifies. Nat¬ 
urally this would be the case. They believed that 
they and their son had finally succeeded in working 
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out a story which perhaps the appellees would not be 
able successfully to break down. 

Although the appellant insists that he was the 
owner of the stock as early as June, 1914, he never 
received any of the dividends on the stock as such, 
and it was only in 1920 and 1922 that he received 
money from his parents which he claims was in 
liquidation of the dividends. (Rec. p. 44.) He 
asserted that he told them to keep the dividends until 
he called for them. This statement is interesting in 
view of the fact that the parents and the appellant 
all testified that the purpose of the gift was in con¬ 
sideration of the natural love and affection of the 
parents. All the dividends on the stock at all times 
down to the seizure by the Alien Property Custodian 
were transmited to the parents through American 
hanks. (Rec. p. 68.) No arrangement whatsoever 
was made for the payment of these dividends, either 
directly or indirectly, to the appellant. (Rec. p. 44.) 
No dividends whatsoever were paid to the appellant 
nor were they sent to him by his parents prior to the 
war, even though, as the appellant testified, his 
income during the war and since the war down to the 
present time has not been large, and in fact has not 
been large enough to support him in the manner of life 
to which he was accustomed. Is it likely that 
parents who were making gifts of large amoimts of 
property to a son in consideration of natmal love and 
affection and for the purpose of setting him up in 
life would let him live in comparative poverty for 
several years when any number of arrangements 
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could have been made for him to draw the income 
from the property, if it was really intended that he 
should be the owner thereof? Such considerations 
make it impossible to believe the story as now told by 
the appellant and his parents. 

Furthermore, as late as December, 1915, we find 
the appellant having difficulty in holding his position 
with the R. & H. Simon Company and actually 
borrowing the money from the company in order to 
keep himself going, as is evidenced by an agreement 
with the Company. (Rec. pp. 69 to 71.) Is it to 
be assumed that the appellant, if he was the owner 
of a large portion of the stock of the company, 
would submit to the humiliating circumstances 
which must have existed to bring forth the said 
agreement? Would he not more likely have asserted 
his authority as a large owner of the stock of the 
company and controlled the situation? 

Other considerations also make it apparent that 
no gift of the stock was made to the appellant in 
June, 1914. At the time of the alleged deposit of 
the stock with Dommerich & Company, of New 
York, the following paper was signed by Emilie 
Ebert and Heinrich George Ebert (Rec. p. 35): 

Union Hill, N. J., June 25^ 1914. 
Messrs. L. F. Dommerich & Co., 

NewYork City. 

Dear Sirs: We beg to hand you here en¬ 
closed the following shares of stock of the 
R. & H. Simon Company: 

Certificate if29 for 3,499 shares of common 
stock in the name of Emilie Ebert and Heinrich 
Georg Ebert. 


25 


Certificate #2 for 1,000 shares of preferred 
stock in the name of Emilie Ebert and Heinrich 
Georg Ebert. 

Certificate #30 for 1 share of common stock 
in the name of Egon Ebert. 

Will you kindly take care of these shares for 
us and hold them at our disposal, and oblige, 

Yours very truly, 

(Signed) Emilie Ebert, Geb. Simon. 

Heinrich Georg Ebert. 

[Italics ours.] 

This letter signed by the parents is a part of the 
res gestce of the whole transaction. It is to be noted 
that Dommerich & Company, the bankers of the 
parents, were to take care of these shares for us, and 
hold them at our disposal.Had the parents, who 
were at that time on the verge of returning to Ger¬ 
many, perhaps never to return, or at least not to 
return for years, really intended that their son was to 
be the real owner of this stock, why did they not state 
the facts to their bankers? They had every reason 
to believe that the bankers would have kept the fact 
of transfer secret, had they so desired it. Instead of 
this, the deposit of the stock is made by the parents 
at that time for themselves. 

Is this consistent with a gift in consideration of 
natural love and affection? Parents who intend to 
make provision for the welfare of their children do not 
usually tie up the money or property with which the 
provision is made in such a manner that no one on 
earth except them and the object of their bounty 
know anything about it. 
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The one share of stock referred to in the letter 
of June 25, 1914, which was in the name of Egon 
Ebert, the parents also, it will be noted, instructed 
the bank to hold for them. This one share of stock, 
the appellant himself testified (Rec. p. 34), had been 
transferred to him only for the purpose of qualifying 
him as a director of the company. This lends fur¬ 
ther support to the fact that the parents never 
intended the stock represented by certificates 2 and 
29 to belong to the son, since they included it with 
the one certificate for one share and instructed the 
bank to hold all of them at their disposal. 

Furthermore, it was stipulated by the parties that 
were Mr. Alexander L. Dommerich of the firm of 
L. F. Dommerich & Company (Rec. p. 74) to be 
called as a witness, he would testify that he was a 
member of the firm of L. F. Dommerich & Company, 
to whom the stock was delivered in 1914, and that no 
statement was made to him or any of the firm that 
the said stock was owned by any other person or 
persons than Emilie Ebert and Heinrich George 
Ebert, or that any other person except Emilie Ebert 
and Heinrich George Ebert had any interest, equita¬ 
ble or legal in the said stock. It is apparent from 
their testimony that Charles W. Muller and Edwin 
J. Fox (Rec. p. 67ff), the persons who were most 
likely to know of any gift of the stock were abso¬ 
lutely ignorant of any such facts. It is also apparent 
from Mr. Fox^s testimony (Rec. p. 72) that the 
appellant never was permitted to exercise any control 
of the corporation. 
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Is it probable that a person who owned as much 
stock in a corporation as this appellant alleges he 
owned at the time, would permit his substantial 
interests to be dominated and controlled by others, 
if he were the real party in interest? 

There is only one conclusion which can be reached 
with respect to all the facts in the case, and that 
is that they have been deliberately manufactured 
by the appellant to enable him to succeed in this 
case. There is not one single fact in the whole 
record which does not point to the conclusion that 
there was no gift of this stock in 1914 or at any other 
time. 

Although the appellant does not abandon entirely 
his contention that he is entitled to recover upon 
the theory that a gift was made to him in 1914, he 
gives very little attention to the alleged making of 
the gift in 1914 in his brief, utilizing scarcely more 
than five pages of his twenty-three page brief upon 
a discussion of the facts. He proceeds in the same 
manner as he did at the hearing when his case 
appeared hopeless upon the theory of a 1914 gift, 
to endeavor to establish a right to recover upon 
other grounds. These other grounds are not covered 
by the allegations of the bill of complaint, and these 
appellees insist that they should not be considered. 
However, they have been dealt with extensively 
by the appellant, and reserving their objection as to 
the relevancy of such considerations, these appellees 
will demonstrate that on no theory can the appellant 
recover here. 
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III 

The appellant can not succeed against the Alien 
Property Custodian upon the theory that the sale 
of the stock to him by the Instrument of November 
25, 1921 (Rec. p. 25) and the so-called “confirmation 
of gift” of June 3, 1922 (Rec. p. 5), vest in him an 
equitable title in the property as of those dates, and 
he is, therefore, entitled to recover the same from 
the Alien Property Custodian even though he had no 
interest in the property prior thereto 

Although the appellant came into Court asserting 
in his bill of complaint that he was entitled to secure 
the return of this property because* it belonged to 
him at the time of seizure by the Alien Property 
Custodian by reason of a gift of June, 1914, he en¬ 
deavored to show, after recovery on that theory 
became doubtful, that regardless of his ownership in 
1914 he was entitled to recover by reason of the 
instruments referred to in the above heading. It is 
somewhat difficult to gain clear statement of the 
appellant's theory from his brief, but it seems to be 
this: 

First the appellant says that assuming even that 
the property belonged to the parents at the time of 
seizure it was wrongfully seized and would, therefore, 
be recoverable from the Alien Property Custodian by 
the parents. The parents thus having a right to 
recover they may vest in the appellant a right to 
recover the property by assigning it to him subse¬ 
quent to the seizure, or even assuming that the 
seizure was rightful because of enemy character of 
the appellant, nevertheless they have been given a 
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right under the amendment to the Trading with the 
Enemy Act of 1920, to secure the return of the prop¬ 
erty, and having such a right to secure the return of 
the property, they may vest the right to the property 
in the appellant by an assignment of their rights to 
him. These appellees assume no responsibility for 
the accuracy of this statement of the appellant's con¬ 
tention. It is simply what they understand to be 
his contention after painstaking study of his brief. 

First, assuming that the property belonged to the 
parents, as the appellant does assume under this 
heading, at the time of seizure, was the seizure 
wrongful? Section 7 (c) of the Trading with the 
Enemy Act provides as follows: 

If the President shall so require any money 
or other property including (but not thereby 
limiting the generality of the above) patents, 
copyrights, applications therefor, and rights 
to apply for the same, trade-marks, choses in 
action, and rights and claims of every char¬ 
acter and description owing or belonging to 
or held for, by, on account of, or on behalf 
of, or for the benefit of, an enemy or ally of 
enemy not holding a license granted by the 
President hereunder, which the President after 
investigation shall determine is so owing or so 
belongs or is so held, shall be conveyed, trans¬ 
ferred, assigned, delivered, or paid over to the 
Alien Property Custodian, or the same may 
be seized by the Alien Property Custodian; 
and all property thus acquired shall be held, 
administered, and dii^osed of as elsewhere 
provided in this Act. 
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It is thus apparent that the President, whose 
authority was delegated to the Alien Property 
Custodian, may seize property of enemies. The 
question then becomes, who were enemies? This 
the Act specifically defines. Section 2 (a) providing: 

Any individual, partnership, or other body 
of individuals, of any nationality, resident 
within the territory (including that occupied 
by the military and naval forces) of any 
nation with which the United States is at war, 
or resident outside the United States and 
doing business within such territory, and any 
corporation incorporated within such territory 
of any nation with which the United States 
is at war or incorporated within any country 
other than the United States and doing busi¬ 
ness within such tenitory. 

It is. apparent from this that the test of enemy 
character, for the purpose of seizure of property, was 
residence within enemy territory. The property of 
an American citizen who was resident in enemy 
territory was subject to seizure, and millions of 
dollars worth of that property was actually seized and 
it required an amendment to the Trading with the 
Enemy Act subsequent to the war, to permit such 
persons to secure the return of their property. 
Appellant recognizes the residence test but he plucks 
from the section defining enemies the words ^^of any 
nationality.^^ ‘^Ah,” he says, ^‘it is quite true that 
any person who was a citizen of any nation, including 
the United States, was an enemy, if he was resident 
within enemy territory, but my parents, as I desired 
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to prove and was not permitted so to do, were not 
citizens of any nation, conveniently for them under 
these circumstances, and therefore, regardless of the 
fact that they were residents of enemy territory, they 
were not enemies/^ 

Is this a reasonable construction of the definition 
of enemy in the Trading with the Enemy Act? In 
his discussion of this point on page 13 of his brief 
appellant endeavors to show that the apparent inten¬ 
tion of Congress should not be read into the Act, 
and that Congress having provided that residents of 
Germany who were citizens of some nation were 
enemies, then only those persons who were actually 
citizens of some nation were enemies. Such a con¬ 
struction of Section 2 (a) of the Trading with the 
Enemy Act makes the act ridiculous, and it can not 
be assumed that Congress intended such a ridiculous 
result. No person in his right mind can reasonably 
say that Congress intended that a citizen of the 
United States resident in Germany was an enemy, 
and his property subject to seizure, but that a person 
residing in Germany, who through some quirk of 
German or other law, was a citizen of no country, 
was not an enemy and his property not subject to 
seizure. What Congress intended was to secure the 
seizure of property which was owned by persons 
within enemy territory, regardless of their nationality. 
To construe the section defining an enemy in any 
other manner would result only in the most stu¬ 
pendous sacrifice of the spirit of the law for an 
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unfair and inexcusable adherence to mere words. 
In another connection, on page 19 of his brief, the 
appellant says: 

The Court have frequently held that words 
and sentences in statutes will be interpolated 
so as to give the obvious legislative meaning 
and effectuate the object of the legislation. 
It is also frequently held that the technical 
language of statutes will be disregarded for 
the same purpose. 

If this is true, for the purpose for which the appel¬ 
lant makes the statement, how can the appellant in 
the same breath assert that any such strange and 
ridiculous construction of the definition of enemy 
should be made? 

On page 21 of his brief the appellant asserts: 

It was not pretended that Heinrich George 
Ebert and Emilie Ebert were residents of 
Germany or Austria, at the time the Trading 
with the Enemy Act was passed, or at the time 
the property was confiscated. 

It will be assumed that this misstatement was due 
to an unintentional oversight of the appellant. The 
fact remains, however, that it is not true. One of the 
chief contentions of the appellees in the Court below 
was that Heinrich George Ebert and Emilie Ebert 
were residents of Germany during the war, and that 
there was nothing in the evidence whatsoever to 
show that they were not residents of Germaity. In 
fact the only evidence as to their residence is con¬ 
tained in documents offered in evidence by the 


the appellant but rejected by Court. These docu¬ 
ments ai;e contained on pages 27 and 29 of the 
record. Therein it appears that the permanent 
residence of both Emilie Ebert and Heinrich George 
Ebert was Frankfurt-on-Main. This Court will take 
juridical notice of the fact that Frankfurt-on-Main is 
in Germany. 

It is true that these documents were rejected and 
properly so, but in the light of his own rejected 
evidence, which he is insisting should be admitted, 
the appellant should use more care in his statements 
as to the contentions of the parties. 

It, therefore, must be clear that at the time of the 
seizure Emilie Ebert and Heinrich George Ebert 
were enemies within the meaning of the Trading 
with the Enemy Act, and the property was rightfully 
seized, but this question aside, the appellant retreats 
to his third ground upon which he expects to recover, 
namely, that the amendment of June 5, 1920, or the 
Act of March 4, 1923, permitted his parents to secure 
the return of the property seized. 

In classifying persons to whom property could be 
returned the Act of June 5, 1920, provides: 

In respect of all money or other property 
conveyed, transferred, assigned, delivered, or 
paid to the Alien Property Custodian or seized 
by him hereunder, and held by him or by the 
Treasurer of the United States, if the President 
shall determine that the owner thereof at the 
time such money or other property was re¬ 
quired to be so conveyed, transferred, assigned, 
delivered, or paid to the Alien Property Cus- 
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todian, or at the time when it was voluntarily 
delivered to him or was seized by him was— 

A citizen or subject of any nation or State 
or free city other than Germany or Austria or 
Hungary or Austria-Hungary, and is at the 
time of the return of such money or other prop¬ 
erty hereunder a citizen or subject of any such 
nation or State or free city; ♦ * * then 
the President, without any application being 
made therefor, may order the payment, con¬ 
veyance, transfer, assignment, or delivery of 
such money or other property held by the 
Alien Property Custodian or by the Treasurer 
of the United States, or of the interest therein 
to which the President shall determine such 
person entitled, either to the said owner or to 
the person by whom said property was con¬ 
veyed, transferred, assigned, delivered, or 
paid over to the Alien Property Custodian. 
[Italics ours.] 

This same provision is carried over into the Act of 
March 4, 1923. 

The appellant insists that he should have been 
permitted to prove his parents became citizens of 
the principality of Liechtenstein on March 2, 1920, 
and are, therefore within the provisions of the amend¬ 
ment to the Trading with the Enemy Act. Assum¬ 
ing, for the purposes of this phase of the case, that 
his parents did acquire such citizenship on the date 
mentioned, then if it can be proved that even under 
such an assumption the appellant can not recover 
his alleged assignment, the proof of such citizen¬ 
ship becomes immaterial, and the evidence which 
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was offered in connection therewith was properly 
excluded. 

Particular attention is called to the fact that sub¬ 
section (b) provides that ^^if the President shall 
determine that the owner thereof, at the time^^ of the 
seizure, was a citizen or subject of any State or free 
city other than Germany, etc., he may, without 
application, order the return of the property. 
Especial attention is called to the fact that the 
property may be returned if the owner thereof fell 
within a certain category. The President may 
return it to the owner or to the person by whom the 
property was delivered to the Alien Property Cus¬ 
todian. Thus the Act enumerates to whom prop¬ 
erty may be returned and it is to be assumed that 
the Act intends to be all inclusive. Can the owner 
of the property assign his right? 

Fortunately we are assisted by decisions under 
the Captured and Abandoned Property Act^^ of 
the Civil War. Section 3 of the Act of March 12, 
1863, commonly known as the ^‘Captured and 
Abandoned Property Act,^^ 12 Stat. at L. 820, 
provides that— 

And any person claiming to have been the 
owner of any such abandoned or captured 
property may, at any time within two years 
after the suppression of the rebellion, prefer 
his claim to the proceeds thereof in the Court 
of Claims; and on proof to the satisfaction of 
said court of his ownership of said property, 
of his right to the proceeds thereof, and that 
he has never given any aid or comfort to the 


36 


present rebellion, to receive the residue of 
such proceeds, after the deduction of any 
purchase money which may have been paid, 
together with the expense of transportation 
and sale of said property, and any other 
lawful expenses attending the disposition 
thereof. [Italics ours.l 

Here we have precisely the same words used as 
to the rights of the owners of property to secure the 
return from the Government of property wrongfully 
seized. The Act there said that the oumer of said 
proi)erty might secure its return. So does the Trading 
with the Enemy Act say that the owner thereof can 
secure its return. In the case of United States v. 
GilliSy 95 U. S. 407, the Supreme Court had occasion 
to decide whether or not an assignee of an owner of 
property within the meaning of the captured and 
abandoned property act should be permitted to sue 
for its return. The Court, in deciding that only the 
owner at the time of the seizure and capture should 
be permitted to sue and that his assignee had no 
rights, said: 

If we are right in the opinion we have 
expressed, that claims against the United 
States can not be assigned so as to enable the 
assignee to bring suit in his own name in the 
Court of Claims, it is enough for the present 
case. But there is another reason why claims 
for the proceeds of captured and abandoned 
prop)erty can not be assigned so as to give 
the assignee a standing in that court. It is 
found in the act giving the court jurisdiction 


of such claims. Not every person is permitted 
to sue for such proceeds. The act declares 
that ^^Any person claiming to have been the 
owner of any such abandoned or captured 
property may, at any time within two years 
after the suppression of the rebellion, prefer 
his claim to the proceeds thereof in the Court 
of Claims, and on proof to the satisfaction of 
the court of his ownership of said property, 
etc., receive the residue of such proceeds.” 
It is thus plain that only he who can claim as 
an owner of the property captured or aban¬ 
doned, and who can prove such ownership, is 
permitted to sue and recover. The assignee 
of a claim for the proceeds is not such an 
owner of the property captured. That the 
ownership claimed and required to be proved 
is that which existed at the time of the cap¬ 
ture is quite plain. [Italics ours.] 

There could be no stronger reason for holding that 
the appellant here could not recover the property 
involved in this suit as assignee of his parents, even 
though it might be assumed that the parents could 
recover the property. If the son, as assignee of his 
parents, cannot recover the property even though they 
are proper claimants, any testimony or evidence as to 
the citizenship of the parents is immaterial, and was 
properly excluded. 

There is a still stronger reason why the appellant 
as assignee of his parents should not be permitted to 
recover in this case. This court in the case of Banco 
Mexicano v. Alien Property Custodian, 289 Fed. 924, 
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held that a suit against the Alien Property Custodian 
under Section 9 of the Trading with the Enemy Act 
is in substance a suit against the United States. 
This decision was affirmed by the Supreme Court, 
263 U. S. 591. 

There can be no question but that the suit against 
the Alien Property Custodian imder any circum¬ 
stances, is a suit against the United States. He is 
sued in his official capacity and not for any acts done 
by him as an individual. 

It has been held that the title to property seized by 
the Alien Property Custodian vests in the United 
States. Munich Reinsurance Co, v. First Reinsurance 
Co, of Hartfort, 300 Fed. 345. It is, therefore, quite 
apparent that a suit under Section 9 is a suit against 
the United States. 

It has always been the law that an assignment of a 
claim against the United States is null and void. 
This was true, even before any statutes were passed 
upon the subject. In United States v. Robeson, 34 
U. S. (9 Pet.) 319, decided in 1835, the Supreme 
Court had occasion to pass upon this question: 

There is no law of Congress which authorizes 
the assignment of claims on the United States, 
and it is presumed that if such assignment is 
sanctioned by the Treasury Department it is 
only viewed as an authority to receive the 
money and not as vesting in the assignee a 
legal right. But whatever may be the usage 
of the Treasury Department on this subject, 
it is clear that such an assignment, as between 
individuals, on common-law principles, can 


not be regarded as transferring to the assignee 
a right to bring an action at law, on the 
account, in his own name, or to plead it, by 
way of set-off, to an action brought against 
him either by an individual or the Govern¬ 
ment. 

The claim set up by the defendant as a 
set-off in this case may have been fairly 
obtained; and, indeed, such is the presumption, 
in the absence of all evidence going to impeach 
the assignment or the consideration on which 
it was made; but the assignee, not holding the 
legal right, can not assert the claim as a set-off 
in this action. If any individual who holds in 
his hands public money could defend himself 
against an action brought by the Government, 
by purchasing claims against it, he might 
speculate on such claims to almost any extent. 
This practice would be as impolitic for the 
Government as it would be injurious to 
individuals. 

In 1853 Congress dealt with the matter by statute. 
By section 1 of the Act of February 26, 1853, it was 
provided (10 Stat. at L. 170): 

Be it enacted by the Senate and House of 
Representatives of the United States of America 
in Congress assembledy That all transfers and 
assignments hereafter made of any claim upon 
the United States, or any part or share thereof, 
or interest therein, whether absolute or con¬ 
ditional, and whatever may be the considera¬ 
tion therefor, and all powers of attorney, 
orders, or other authorities for receiving pay¬ 
ment of any such claim, or any part or share 
thereof, shall be absolutely null and void. 


unless the same shall be freely made and exe¬ 
cuted in the presence of at least two attesting 
witnesses, after the allowance of such claim, 
the ascertainment of the amount due, and the 
issuing of a warrant for the payment thereof. 

Section 7 of the same Act also provides: 

And he it further enacted^ That the provi¬ 
sions of this act, and of the act of July twenty- 
ninth, eighteen hundred and forty-six, entitled 
An act in relation to the payment of claims,^' 
shall apply and extend to all claims against 
the United States whether allowed by special 
acts of Congress, or arising under general laws 
or treaties, or in any other manner whatsoever. 
[Italics ours.] 

These provisions in these enactments were carried 
over into the Revised Statutes, Section 3477. It 
must be apparent that an assignment such as appel¬ 
lant insists upon falls within the terms of this statute. 
Congress has provided that no claim, no matter how 
it shall arise, which is against the United States shall 
be assigned. There is sound public policy involved 
in such a law. Were it not the law claims against 
the United States would be constantly the subject of 
speculation. 

The Supreme Court had occasion to decide the 
question in a case arising subsequent to the enact¬ 
ment of Congress. In United States v. Gillis, 95 
U. S. 407, the Court construed the statute with 
reference to the previous common-law rule, and said: 
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If, therefore, Ryan's assignment to Gillis 
operated as a transfer of the legal ownership 
of his claim against the United States, so as 
to enable the assignee to sue in his own right 
in the Court of Claims, it must be because 
there is some statute that has changed the 
rule of the common law and given to an assign¬ 
ment the effect which, prior to the statute, 
it did not have. In United States v. Robeson, 

9 Pet. 319, decided in 1835, it was said by this 
court: There is no law of Co gress which 
authorizes the assignment of claims agairst 
the United States, and it is presumed, if such 
an assignment is sanctioned by the Treasury 
Department, it is only viewed as an authority 
to receive the money, and not as vesting in 
the assignee a legal right. But whatever may 
be the usage of the Treasury Department on 
this subject, it is clear that such an assign¬ 
ment, as between individuals, on conamon-law 
principles, can not be regarded as tra sferring 
to the assignee a right to bring an action at 
law on the account m his own name, or to 
plead it by way of set-off to an action brought 
against him, either by an individual or the 
Government." No act of Congress since 1835 
has given negotiability to claims against the 
Government or given new effect to attempted 
transfers. On the contrary, an act, approved 
Feb. 26, 1853, entitled ^^An Act to prevent 
frauds upon the Treasury of the United States," 

10 Stat. 170, sec. 1, enacted ^Hhat all trans¬ 
fers and assignments" thereafter ^‘made of 
any claim upon the United States, or any 
part or share thereof, or interest therein. 


whether absolute or conditional, and whatever 
may be the consideration therefor, and all 
powers of attorney, orders, or other authori¬ 
ties for receiving payment of any such claim, 
or any part or share thereof, shall be abso¬ 
lutely null and void, unless the same shall be 
freely made and executed in the presence of at 
least two attesting witnesses, after the allow¬ 
ance of such claim, the ascertainment of the 
amount due, and the issuing of a warrant for 
the payment thereof/^ The seventh section 
enacts that ^^the provisions of this act,^’ as 
also those of the prior act of July 29, 1846, 
entitled ^^An Act in relation to the payment 
of claims, shall apply and extend to all 
claims against the United States, whether 
allowed by special acts of Congress or arising 
under general laws or treaties, or in any other 
manner whatever/^ No language could be 
broader or more emphatic than these enact¬ 
ments. The words embrace every claim 
against the United States, however arising, of 
whatever nature it may be, and wherever and 
whenever presented. 

So far are they from giving new potency 
to assignments and transfers of rights in 
action, so far from changing the common-law 
rule that such rights are not assignable, the 
statute strikes down and denies any effect 
to powers of attorney, orders, transfers, and 
assignments which before were good in equity, 
and which a debtor was bound to regard 
when brought to his notice. 
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Thus it must be apparent that the appellant can 
not succeed upon any proposition that he is entitled 
to recover under the assignment from his parents 
subsequent to the war, even assuming the most 
favorable state of facts possible for him, namely, 
that the parents were proper claimants for the 
return of the property under the amendment of 
June 5, 1920. 

IV 

The testimony of William L. Wirbelauer was properly 

excluded 

The testimony of William L. Wirbelauer was mere 
hearsay and was, therefore, properly excluded. The 
appellant insists that this testimony should have 
been admitted upon two theories, first, that it was 
testimony as to a declaration against interest by 
Emilie Ebert and Heinrich George Ebert, and second, 
that it should have been admitted as in corroboration 
of their testimony. It is quite clear, of course, that 
it can not be admitted as a declaration against inter¬ 
est, since under the general rule regarding the ad¬ 
mission of such hearsay statements, their admission 
is permitted only in the case of the death, insanity, 
or unavailability of the witness whose statement is 
sought to be proved. In the present instant neither 
Heinrich George Ebert nor Emilie Ebert were dead, 
and they were not unavailable, since, as a matter 
of fact, their deposition was taken and was offered 
to the Court. This disposes of this possible ground 
for admitting the testimony. For a discussion of the 
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principles involved and citation of cases see 3 Wig- 
more on Evidence, Section 1456. 

Nor was the testimony of Wirbelauer proper to 
corroborate the testimony of Emilie Ebert and 
Heinrich George Ebert. Such corroborating testi¬ 
mony is not permitted. Inman Brothers v. Dudley 
146 Fed. 449; Southern Pacific Company v. Schuyler^ 
135 Fed. 1015. 

It is insisted by the appellant that in the event the 
Court should find that any of the testimony was 
improperly excluded, nevertheless the Court may 
proceed to dispose finally of the case at this time 
without remanding the case to the Supreme Court of • 
the District of Columbia. It is submitted that such 
could not be done since it appears from the record 
that all the testimony of Dr. Wirbelauer was excluded 
and therefore no cross-examination was necessary. 

In the evenx that Wirbelauer^s testimony is held to be 
proper and material, then this Court must remand the 
case in order that the cross-examination may be 
introduced. 

The same is true with respect to the German law. 
The appellant proffered in evidence certain portions 
of the German law, which was excluded. In the event 
that the Court should hold this should have been 
admitted, then the appellees should be given the right 
by rehearing, to introduce testimony to disprove the 
statements made in the evidence of the appellant in 
this particular. 
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CONCLUSION 

From the foregoing it is apparent: 

(1) That no gift was made to the appellant by his 
parents in Jime, 1914. 

(2) That the appellant can not recover upon any 
alleged assignment of the parents to him subsequent 
to the seizure, even if it is assumed that it could be 
proved that parents were proper claimants under the 
amendment to Section 9 of the Trading with the 
Enemy Act. 

The decree of the Supreme Court of the 
District of Columbia should be affirmed. 

Respectfully submitted. 
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